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THE ROMANCE OF AMERICAN COURTS 
GAINES VS. NEW ORLEANS 


By the late PERRY Scott RapsR, LL.D. 
Reporter of the Supreme Court of Missouri, 1897-1933, 


EDITOR’S INTRODUCTION 


The series of lawsuits which comprise the so-called “Gaines 
Case” constitute one of the most celebrated, most amazing, and 
most interesting chapters in the legal history of Louisiana and of 
the United States. was truly a cause célébre. The mass of 
documentary source material on the numerous legal actions in- 
volved in-the “case” is so voluminous as to deter the average 


researcher from trying to wade through all the sources. Only a 
‘diligent and painstaking student of legal history, possessed of 


the requisite legal and historical training and with a keen interest 
in the many issues involved, would have the courage to undertake 
to ferret out all the pertinent ‘facts involved in the long litigation 


and to attempt to write a complete history of this great legal _ 


- controversy. ;‘The author of this article possessed all the neces- 


sary qualifications for his e's and he ‘has done an admirable + 


piece of work. 


Perry Scott Rader, the author of this lonaitlon article, was 


born in Jasper County, Missouri, November 24, 1859, the son of 


the Rev. Andrew M. and Isabel Adelaide (McFarland) Rader. 


His father, whoeas of Huguenot ancestry, was born in Virginia 
and came to Missouri in 1838. He was an early Methodist minis- 
ter, and during the Civil War he was chaplain of a regiment in 
Confederate service. His mother, who was of prominent Scotch 


ancestry, came to Missouri in 1884. 
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| Perry Scott Rader received his elementary education in the 


. public schools of Saline County, Missouri. He then taught school 


and afterward dealt in cattle, accumulating a considerable sum 


of money, which he expended in completing his education. In 
1886 he was graduated with the bachelor of arts degree from 


Central College at Fayette, Missouri. He then entered upon the 
profession of journalism, which he followed for seven years, . 
being successively editor of the Howard County Gazette of Fayette | 
and of the Brunswicker of Brunswick. Meanwhile he studied law 
privately, and in 1888 he was admitted to the Missouri bar. He 


-_ entered upon the practice of the law, which he combined for some 


years with his journalistic labors, practicing at Fayette, 1888-89, 
and in Charleton and surrounding counties, 1889-97. He attained 


. considerable prominence as a civil lawyer, and on July 15, 1897, 
_. he was appointed Reporter of the Supreme Court of Missouri, 


which position he filled with distinction for thirty-six years. He 


eontinued the private practice of law for many he 


Mr. Rader was always a diligent student. In addition to his 


- journalistic and legal activities, he was interested in government 


and history, particularly that of his native state. In 1891 he pub- 


lished A School History of the State of Missouri, which was © 
adopted as the official textbook for use in the public schools of 


the state; and in 1898 he enlarged the scope of the work which _ 


was. published under the title of Civil Government of the United 
States and of the State of Missouri, and the History of Missouri. 
Revised editions of this textbook appeared regularly down to — 
19382; and many generations of Missouri school children learned 
their first lessons in national and state government and in the 


history of their native state from this textbook. In 1908, the 


year after the admission of Oklahoma to the Union, Mr. Rader 
published his Civil Government of the United States and the 
State of Oklahoma, which was apparently used.as a school text- 


book in that state. His interest in history led him to become a 
member of the Missouri Historical Society, an@ he contributed 


some important articles to its official journal,. the Mi issourt His- 
torical Review. 


Many years ago Mr. aren became interested in the “Gaines 
Case”. This interest led him to peruse and digest all the reports 


and other documents pertaining to the various lawsuits that were 


involved in the UF litigation connected with the case; and 
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he undertook the laborious task of writing a complete legal history 
of the case. This work became with him a labor of love, which 
consumed much of his leisure time during his latter years. Many 
of his periodic vacations were spent on journeys to distant points 
for the purpose of consulting pertinent documents bearing on the 
case which were not available to him in the numerous published 
reports.of the suits. A,few years prior to his death he had com- 
pleted the work in manuscript: form, ready for publication as a 


_ book. Then the depression appeared, and commercial publishers © 


were reluctant to undertake any project which did not promise 
immediate financial returns. Mr..Rader died on January 30, 1934, 
without having been able to find a publisher for his manuscript. 


After Mr. Rader’s death the manuscript passed into the hands 


of his daughter, Mrs. Milton R. Stahl, wife of the Vice-President 
of the Mississippi Valley Trust Company of St. Louis. While a. 
student -at the University of Missouri Mr. Stahl was the room- 
mate of James A. McMillen, now Director of Libraries of the 
Louisiana State University. During a visit in the Stahl home, a 
few years ago, Mr. McMillen saw the unpublished manuscript 
and was impressed with its value as an important study in Loui- 
siana history. Through the courtesy of Mr. and Mrs. Stahl the 


- manuscript was loaned to Mr. McMillen who hoped to find a way 


of publishing it. No arrangement being worked out for its pub- 
lication in book form, it was handed over to the Editor of the 
Louisiana Historical Quarterly for examination as to its suit- 
ability for publication in that journal. The Editor was impressed 
with the historical value of the manuscript, but its great length 
proved an obstacle to its immediate publication,das the unity of 
the subject matter did not lefid itself to installment or serial pub- 


| lication. The interest recently manifested by several students | 


of legal history, in Louisiana ‘and elsewhere, in the manuscript, 
and its great value for the light it throws upon certain phases — 
of Louisiana history, has convinced the Editor that one entire - 


number of the Quarterly should be devoted to its publication. 


Had Mr. Rader succeeded in having his manuscript published | 


in book form, he had planned to try to illustrate it with photo- 


graphs of all the leading characters in the great drama: Myra 
Clark Gaines, Daniel Clark, Richard Relf, Zulime Carriere, Ma- 
dame Sophie Despau, Daniel W. Coxe, General Edmund Pendleton 
Gaines, Joseph D. D. Bellechasse, Pierre Baron Boisfontaine, 
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Samuel B. Davis, Harriet Harper, and Caroline Barnes. But an 
extensive search for the portraits necessary for the consummation. 
of such a plan, brought into Mr. Rader’s possession only those 
of two of the leading participants—Myra Clark Gaines and Gen- 
~ eral Edmund Pendleton Gaines. Two likenesses of each of these 
individuals, one in earlier and one in later life, are reproduced : 
In preparing the manuscript for no changes have 
been made in;the author’s work. It represents years of pains- 
taking research. The author’s fine legal mind, as well as his 
; bi literary skill, is evident throughout the work, and the interest 
| | of the reader is sustained by the logical unfolding and careful _ 
i a5 analysis of the pertinent facts and legaP issues involved in the 
. - numerous lawsuits that together make up the famous “Gaines | 
-- Case”. The Editor commends it to the readers of the Quarterly a | 
& an ‘outstanding contribution to the history of Louisiana 
a and of. United States. 
WALTER PRICHARD. 


2 


CHAPTER I 
EPITOME AND ROMANTIC FEATURES OF CASE : 
| The Gaines Case was pending longer and traveled a ‘rockier- 
road than any other ever tried in American courts. In its origin, ? 
in its. developments and in its conclusions it is an emphatic illus- 
tration of the expression sometimes heard that “Teuta. is wraliger | 
than fiction.” 


~ On the main issues involved it was annealed to the Supreme 
Court of the United States ten times, and to the Supreme Court 
of Louisiana twices If the appeals on the main issues, and appeals 
from judgments for an accounting for back rents and profits | 
arising from properties involved in the main suits, are all counted, 
it went to the Supreme Court of the United States seventeen 
times and to, the Supreme Court of Louisiana at least five times. 


| It was begun in 1834 and continued on the main issues until 

1868, or thirty-four years; and if all the years -until the suits. ees 
for an accounting for back rents and profits were finally deter- i : 

mined are counted, it was continuously in the for fifty- 
six years, or from 1834 ‘to 1890. 


_ Besides its many appearances - in these supreme ‘courts, the 
main suits, or suits growing out of the main suits, were tried 
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in the Probate Court or the District Court of Louisiana, or the 
District or Circuit Court of the United States at New Orleans, 
at least thirty times. ‘And all the time and almost every day of 
_ the fifty-six years, some one of the many suits was pending in 
some one of these many courts. It was a continuous and constant 
- legal battle, without cessation or intermission, for more than 
half a century—and every suit was but a branch of what has 
-come to be known in the American courts as “The Gaines Case,” 
though often designated as the case of “Gaines v. New Orleans,” 

because in that case the most property was involved. and the 7 
final decision on the main issues was rendered, and though in 
one of the cases appealed to the Supreme Court of the United 
States there were 300 defendants, in another 190, in another 19,, 
in another 51, in another 75, and a less number in several others..: 


And during all the years from 1834 to her death in. 1885, 
Myra Clark, much of the time a lone and almost friendless 
woman, was constantly fighting, against all these defendants 
and many others, with an energy and a persistency and a courage 


; unparalled, for the legal right to be recognized as the legitimate _ 


child of Daniel Clark; and after her death -her administrator, 
who had the happy name of Christmas, carried on some of the 
_ suits for four or five years longer for the sole purpose of recover- — 

ing back enough rents and damages to pay the _—— of the 
long litigation. 


At one time or another some of the most distinguished lawyers 


in America were attorneys for her or for her adversaries. For ~— 


her, a lawyer named Jones, who does not seem to have been ‘awed 
wise distinguished and whose given name is not given the 
official court reports, laid;the foundation and planned the line of 
battle of her suits, and remained with them until he grew old 
- and worn out in unflagging efforts to win them for her. When 
the supreme test came, he drew into the case as a helper the great 
Reverdy Johnson. of Baltimore, famous as one of the outstanding 
lawyers of the continent; and he and Mr. Jones remained with 
the case until death or. feeble old age had silenced their tongues 
or stilled their pens, and then Jeremy Black of Philadelphia 
_ stepped in and. held aloft her banner until the end; and about 
the time the contest was rounding into a struggle to the death, 
the. great Daniel Webster, whose arguments were heard by the 
Supreme Court, on all occasions, with | peculiar reverence and 
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“profound. respect, was drawn into the case on behalf of her 
adversaries, and remained with it until his brilliant tongue, too, 
was stilled in death. At one time or another during the long 

‘i - litigation as many as forty lawyers appeared for her or for some 

one of the numerous defendants, and when the last appeal was 
heard not one of them who was connected with the case in its 
early stages was alive. a 


‘And not a single judge who was a member of the Supreme 

Court when the case first reached that court in 1839 was a member 
when the main suit was finally decided in April, 1868—more than — 

twenty-nine years later; and only two of the eight judges: who 

took part in the decision of 1868 were members of the court 

when the case was heard for the ‘last time in 1890—almost two 
whole generations of judges had come and gone between its first - 

appearance and its last appearance in that court. 


The préperty involved was estimated in 1861, when her sit 
against New Orleans was being tried, to be worth thirty-five 
million dollars. Title to a great area of the city, to numerous 
plantations, to hundreds of slaves, to much money in bank, to 

_ much bgnk stock, to rents and profits for 47 years, to much other 

_ personal property of various kinds, was. inVolved; and when the | 
main issues were finally decided, it was stated that the occupants 
of four hundred of the finest residence properties in the city 
suddenly awoke to the that were not the legal 
owners. | 


But. te gain of the immense was not 
the controlling’ purpose of the woman who was the complainant, 
and who ‘appears in the-cases as Myra Clark Gaines, in prosecut- 
“Ing the ‘any suits. She was moved by motives transcendently 
greater. Her main purpose was to remove’the ygly stain upon 
| her mother’s name, and to sustain a belated effort of her repentant | 

_ father to right a great wrong. But to do those things it was 
necessary that she establish her. legal title to the properties, and | 
through the suits win back enough of it to pay the ‘scoeemmes and 
costs of her hard fight for respectability. | 


The suit was a battle from beginning to wal At the outset 

the defendants: sneered at the extravagance and improbabilities 

“ -. Of her story, at its uncertainties and long concealment, and de- 
pa a , nounced it as a preposterous fraud. Then they sought to defeat. 
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it by loud cries of¥alarm and acts of intimidation. Failing in 

that, they attempted to defeat it by stoutly denying that the courts 

of the United States had, or could have, under any circumstances, 

jurisdiction of the subject-matter. The Supreme Cou early held 

that the courts of the United States, as courts of equity, did have 

jurisdiction of certain parts of the suit. Then followed a sus- _ } 
tained gladiatorial contest. In its beginning it resembled a skirm- = ~~ 

ish between skilled horsemen: then a roar of artillery; then a 

calm; then a fresh clear trumpet call to arms, and a long thrust- — 

ing of bayonets and clashing of swords. The attorneys for the 
defendants were trained legal warriors and mighty gladiators. 

But whatever form of battle the suit took, Mr. Jones was always 

prepared to meet them: he was awake and alert; never shied; 

never intimidated: and whether the battle was by ambush or 

upon open field, he never faltered, but step by step pushed. forward 

the line of battle.as he had planned it. 


The Supreme Court of the United States did not hold a steady 
hand throughout. At the outset it doubted the jurisdiction of the 
courts of the United States—a very rare doubt for a Federal court. a 


The Civil Law or Code of Napoleon—a law of Roman origin 
and French application—was in force in Louisiana. In some 
va material matters it differed widely from the Common Law, which 

was the rule of procedure and decision in the United States courts 
and the courts of almost every other state, and these differences 
caused the United States courts to hesitate, not only about their 
own jurisdiction to entertain the case, but about the much larger 
| q question of how far the Civil Law could be applied to the case 
y and how far it interfered with the giving e relief where justice 


demanded relief. 


ee And then there was the aint question whole the ecclesi- 
-. astical courts during the days of-the Spanish regime at New 
Orleans had authority to determiné that a ceremonial marriage 
of the Catholic Church was legal or illegal, and how far such 
determination was binding, in later years, upon the courts of 
law of the United States. Did the ecclesiastical court, while. 
-Louisiana Province belonged to Spain, have authority to annul 
or to declare valid'.a marriage which had previously been per- 
formed by the Catholic Church, and was such determination 
binding on the civil courts when the validity of the marriage was 
_ drawn in question in these courts after Louisiana had become 
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territory of the United States? ‘Those questions, the Supreme 
,Court upon the later development of the facts of: nine case was — 
‘compelled to decide. 


The case was largely grounded on an atienst olographic will 


of Daniel Clark made in 1813, which was not required by the Re 


laws of Louisiana to be attested by subscribing witnesses. This 
will, though formally and solemnly executed by the testator some- — 


time before his last sickness, it was claimed by Mrs. Gaines, was 


suppressed immediately after his death by his partners in busi- . 


ness, who were deeply indebted to him and greatly profited by its 


‘suppression. The will, if it had ever existed, shad undoubtedly — 


been destroyed, either by the testator hims in afew hours ~~ 


before his death, while he lay upon his dying thea, surrounded by — 
attendants and personal friends, in a room separated by a long 
stairway from the packet in which he was seen to place it a few 
days previously, or by officious and interested persons immediately 
after his death, and its existence and destruction surreptitiously 
‘and successfully concealed for twenty. years afterwards. 


No witness could be found to testify. that he ue ever seen 

s who testi- 
fied that they had read it and discussed its provisions with Daniel 
Clark after its execution and had seen it in his possession up to 
within a few fiours of his death, and three witnesses of the high- 


_ est character testified that they had read it, or heard it read in 
his presence, and had familiarized themselves with. its contents 


to the minutest detail, and one of them testified that Clark’s last 
spoken words were an admonition to his body-servant to take the 
black case in which he was seen to inclose the will, as soon as he 
wares to the Chevalier de la Croix, one of the: executors named 
in it. 


_ But it was not asserted or claimed that a copy of it had ever 3 


- “been made, and what its contents were could be shown only by 


the oral testimony twenty to thirty years afterwards of persons 


- who were growing old and had never seen it after his death, but 


knew within a day or two after his demise that it had not been 


found and had either been purloined or destroyed. Its contents 


were of supreme importance to Myra. Four witnesses testified 
that in it Daniel Clark had declared her to be his “legitimate 
daughter and only child,” and that declaration, if the will could 
be established, was the highest sort of proof that she was his — 
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legitimate daughter, born. in lawful wedlock. If the will, with 


those words in it, could be established, the proof of her legitimacy — 


was conclusive; if it could not be, the proof was Gomhttui and 
her right to any of his Lepedateied uncertain. | 


Twenty-three years after Daniel Clark’s death the Court of 

_ Probates of New Orleans had refused, ‘after a long hearing, to 
admit this alleged will to probate. It was. contended by defendants. 
that unless admitted to probate it was no will at all, buf a mere. 
nothing, and no one could claim any property: devised or be-- 
queathed by it; and with that contention most lawyers would 
agree. Did the courts of the United States have power, as courts 
of equity, to compel the Court of Probates at New Orleans, a state 


court, to admit this will to probate? That was one of the hard © 
questions the Supreme Court of the United States was called upon — 


- to decide. Suppose it decided the question in the negative and the 


_ gtate courts of Louisiana continued to refuse to admit-the will to 
probate, could the courts of the United States, as courts of equity, . 


nevertheless hold the alleged will to have been in full force at 
_ the death of the testator and to have been fraudulently suppressed, 

and decree its establishment as a valid testament, and enforce its 
provisions by taking the property devised by it out of the hands 
of the defendants and turning it over to its devisees and legatees? 
Has a United States court, as a court of equity, power to do such 
a thing as that? The opinions on the early appeals of the case to 
- the Supreme Court strongly intimate that the court did have that 


power and would exercise it if necessary; but it did, not expressly © 


so say, because there came a change in the situation which made 
it unnecessary so to rule. 


There was another hard imines The ened of Louisiana 
seemed to prohibit a father from devising the whole or even a 
major portion of his estate to his illegitimate child. The will of 


_ 1818 devised the entire estate, with the exception of a few minor - 
gifts, so the witnesses who claimed to remember its exact language: _ 


testified, to Myra Clark. What difference did it make then whether 
the will had been suppressed, if she were the illegitimate child of _ 
the testator? The defendants stoutly contended that if Myra was 
the child of Daniel Clark she was his illegitimate child, born out. 


of lawful wedlock, while her mother was the lawful wife of another | 


man. This defense, when it was first put up to the Supreme Court, . 


was presented in such way that the burden of proof was on the | 
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defendants to prove that she was illegitimate, and the decision 
was that they had not proved it; but on the next appeal the issues 
were so presented that the burden of proof was on her to establish 


her legitimacy, and the decision was that she had not done so. 


In the later cases it was to the issue of her legitimiacy that much 


of the evidence was directed, and the evidence on that issue oc- 


cupies about 8,000 pages of closely written record, and it reveals 


as startling facts as were ever set forth in fiction or found their 
way into court. The evidence on the point continued to pile up at — 
_ every hearing and grew more pointed and convincing, though more © 
startling and confusing, and finally that became the main issue — 
in the case, and was presented to the Supreme Court, pointedly 


and directly, as a question of fact to be decided by the court as 


a court of equity. The judges took different views of the evidence, 


and different views of the law. In one of the cases, the court 
decided that Myra was the legitintate child of Daniel Clark; in 
the next, it decided that she was not; in the next two, it was 
squarely decided that she was. In no one of the four cases was 
the decision unanimous. In.each, the decision turned largely upon 
the competency of certain evidence offered to prove or disprove 


_ her legitimacy, and on the question of the competency of mach of 


_ evidence the judges took different views. 


’ There was another question, closely akin to the issue of 
Myra? s legitimacy, that rarely finds its way into court, and is 


discussed in few decisions—a hard question, and one that was 
not discussed at all in the opinion in the case in which it was © 


_decided that she was illegitimate. It was the question whether a 


child born of an unlawful marriage entered into by a man and 


woman in good faith, in the honest belief that they were free to 
- marry and that no legal impediments stood in the way of their 
- marriage, was, in law, a legitimate child, or an adulterous bastard. 


Admitting that an unmarried man and a married woman honestly 
believing that her previous marriage was void and had always 
been, because the man to whom she was first married had at the 


‘time a living wife and was guilty of bigamy, entered into the 


marriage relation in good faith, honestly believing they were free 


- to marry, and it afterwards developed that such former marriage 
was not void or unlawful, was their child so far legitimate, in 


law, as to be capable of inheriting or taking by will the property 


_ of either or both? If the father and mother had entered into the 
marriage relation, in the honest belief that her prior marriage 
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with another man, though not formally annulled 


court, was unlawful and void and had always been because biga-- 


mous, and in that belief had married in good faith, was their 
child born after their marriage a legitimate child in the eyes of 
the Church and in the eyes of American civil law, or was the 
child in spite of the marriage in good faith of her parents, an - 
adulterous bastard? Was good faith in both parents necessary 
to the legitimacy of their child, or was the good faith of the 
father alone sufficient? Suppose the mother, having heard that 
the man to whom she had formerly: been married had a living 
wife at the time he married: her, had investigated tle report and 
ascertained that it was not true, and with that knowledge she 
entered into marriage with an unmarried man who honestly 
believed the report was true: her marriage to him was of course 
not in good faith; and would their child be illegitimate because 
of her lack of good faith, or legitimate because of his good faith? 
If the father entered into the marriage in good faith, honestly 
believing that the mother was free to marry, though she did not, 
would their child be considered legitimate as to him and his 
property, because he had married the mother’ in good faith? 
‘Suppose it were true that when the mother married another man 
he did have a living wife, was their marriage always void, or void 
only from the time.it was annulled by decree of a competent court? 
Would a child born to her by a later husband who had married | 
her in good faith—born before her former, marriage had been 

judicially annulled—be a legitimate child? Or.in order to be 
legitimate, must the former unlawful marriage have been judici- 
ally ‘annulled before the child’s birth? Or was it necessary, in 
order that the later marriage might be considered lawful, that 
ther former marriage be previously annulled by decree of court? 
The Gaines Case so developed that the Supreme Court was finally 
compelled to decide all of these questions. And the question of 
good. faith played a prominent part in the final decision. 


‘There was a still -further troublesome question, though 
perhaps not as difficult to decide as some of these already men- | 
tioned. It was the long delay in instituting the suit. More than 
twenty years had elapsed. Admitting that the existence of the . 
will and its terms were established by the evidence, and that 
Myra was shown to be a legitimate child of Daniel Clark, was 
the suit to recover the property devised by it barred by time or 
limitations? Lands had been bought and improved, houses built . 
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| anid occupied and investments made in ioe belief that there was _ 
no such will; could the court after so long a time take these 
properties out of the hands of persons who thought themselves — 
the rightful owners and turn them over to a devisee of whom — 
they had never heard? | 


| The Supreme Court as itlie case continued to come to it sink 
and again was bewildered at times by the multitude of new legal 
questions. But slowly it felt its way through the troubled sea, 


-’ sounding for solid ground at frequent intervals, and finally came 


out into quiet waters under what a majority of its judges con- 
sidered a clear sky, and thereafter wy: a’ ——— course to 
the end. 


Mystery shrauteli a. case. Mystery attended it at every 
step. Romance is written on almost evéry page of the long record 
_as thrilling as is to be found in any book of fiction ever written. 
The main facts were studiously concealed for many years, and 
when Myra Clark finally uncovered them she discovered that.she 
was an entirely different person from the buoyant and radiant 
girl she ‘had from her childhood supposed herself to be. To 
- uncover them, and to prove or disprove them, resort was made 
to many letters, to records clear enough upon their face but of 
doubtful validity, to records of doubtful meaning, to a search 
through different states and different countries, and to the mem- 
ory of witnesses who had reached old age and who testified to 
facts within their knowledge which had occurred twenty to fifty © 
years previously. The thrilling part of the entire suit was the 
uncovering of fraudulent acts supposed to have been safely hidden 
in the oblivion of forgetfulness. That they were not uncovered 
sooner is one of the romances of the case; that wey were uncov- 
ered at all is a greater romance. 


That a cultivated young woman, hidden away in Philadelphia 
from the time she was six or seven years of age, in the bosom | 
of a prominent and respectable family and recognized as their 
_ child by every disinterested person who knew her, should have © 
begun, at the age of twenty-seven years, in another city where 
she was living in peace and good repute, to pull aside the veils 
_ which had concealed her ugly origin, and to expose to the world 
_ the mistakes of her actual mother, and should have set for her 
lifetime work the tremendous and loathsome task of proving, in | 
open court in a far-away city where she was not known, that she ; 
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was the legitimate’ child of a man long dead and generally 3 
_ forgotten, and that he and her mother, now a forgotten resident — 
of France, were united in !awful wedlock by a private and secret 
- marriage never publicly promulgated, is itself an almost inex- 
plicable mystery; and that that mother, throughout the long 
_ controversy, stood in the background, and so far as the record 
shows, gave to neither side, and was not asked to give to either 
side, any help in solving the many mysteries, when she of all 
persons in the world was the one person who knew the actual 
facts, while conduct which of itself is easily understandable, is 
nevertheless a strange and romantic fact of the long litigation. 


When the case reached the Supreme Court of the United 
States on its fifth appeal, in 1853, one of the judges in closing a 
long opinion which shows careful consideration, the highest legal 
learning and laborious invéstigation of the facts, said: 


Those of us who ‘have borne our part in the case will 
pass away. The case will live. 


ae. The case itself presents thought for our philosophy, in 
of all business and relations 
of life. 


_ It shows the EN of those friendships formed 
between persons in the greediness of gain, seeking its grati- 
fication in a disregard of all those laws by which commerce 
can only be honestly and respectably pursued. 


It shows how carelessness in business and secret sinks 
nerships with others who are willing to run the risk of 
unlawful adventures, may’ give to the latter its spoils and 
impoverish those whose capital alone gave consequence to 
the concern. 

It shows how a mistaken confidence given to others by 
a man who dies rich, may be the cause of. diverting his estate 
into an imputed insolvency, depriving every —_— of nie 
family of every part of their inheritance. - 


We learn from it that long-continued favors may not ° 
be followed by any sympathy, from those who receive them, 
_ for those who are dearest to our affections. 


| It shows if the ruffian takes life for the purse which he 
robs, that a dying man’s agonies, soothed only by tears and 

- prayers for the happiness of a child, may not arrest a frau- 
- dulent attempt to filch from her her name and fortune. 


i. We can learn from it, too, that there is a kindred ~ 
between virtue and lasting respectability in life, and that — 
transgressions of its proprieties or irregular yieldings to our 
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‘passions in forming the most interesting relation between 
‘human creatures, are most eof to make them miserable 
and to bring ruin upon children. 


| When the case reached the coast. on its sixth aninal, in 1860, 
‘the same learned judge closed his opinion by saying: 


Thus, after a litigation of thirty years, has. this court 
_ adjudicated the principles applicable to her rights in her 
father’s estate. They are now finally ed Nm 


- When hereafter some distinguished American lawyer . 
shall retire from his practice to write th 
_ country’s jurisprudence, this case will be registered by him 

as the most remarkable in the records of its courts. 


But the assumption that the case was then “finally settled” 
was not well grounded. It came back again in 1867, and it con- 
tinued to come back again and again; in fact, it came back to 
the same court eleven times, and went at least twice to the 
Supreme Court of after these confident pores were 
written. 


- But the above observations made by the leaned judge in 
1853 wére a true summation and exposition of the motives and 
- wickedness out of which the case grew, as is made plain by the 
facts, which will now be set forth in orderly sequence. _ 


CHAPTER II 
DANIEL CLARK +. 


Daniel Clark was born in Ireland in 1766, but was Oy 
at Eaton and other English colleges. Upon the invitation of an 
uncle, he came to New Orleans before reaching the age of twenty- 
one years, and in that town or city he resided until his death. 
This uncle was then ‘‘a person of consideration,” and upon his 
death in 1799 Daniel succeeded to his property. 


Daniel is described as a man of much personal pride and 
unbounded social ambition, highly intelligent, enterprising, though 
“very peculiar in some respects.” Lordly, polished in manners, 
talented, charming and attractive, he dominated every group of 
persons of which he was a part, whether business associates or 
social assemblies. He engaged in many commercial undertakings, _ 
became wealthy, the owner of numerous plantations and much 
personal property, and at the beginning of the nineteenth century 


history of his . 
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was perhaps the most extensive export’ merchant in the Missis- | i 
sippi Valley, and was unquestionably the most dominant individual 
force in New Orleans. ee 


He early became an actor in the political. ‘events of the time 
and region, became the leader of a party there, and was éonnected, | 
either “by concert or by opposition,” with many public men in 

‘America and elsewhere. — 


| The historians, give him credit with having first sugested 
the purchase of Louisiana Province by the United States. They — 

- gay that he made the suggestion to James Madison, and then | | 
through Madison to Thomas Jefferson; that he found in both. le 

ready listeners to the suggestion, and really put into Jefferson’s 

‘mind a determination to acquire by purchase from France the 

‘ whole of what is now designated as the Louisiana Purchase, if 

_ that were possible; it did prove possible, and some of them pro- 
nounce him “the Father of the Purchase”. 


He was consul of the United States at New Orleans while the 
great Louisiana domain still belonged, or was admitted to belong, 
to Spain. When the purchase was accomplished and lower Loui- 
siana was organized into the Territory of Orleans, he was, in 

- 1806, elected its first delegate to — and as such repre- 
sented it in 1807 to 1809. Te = 


“Everywhere his were of a kind; and with 
persons of social importance.” Up to 1811 or 1812 he wasengaged | 
in commercial affairs.on a large scale, extending from New Or- : 
leans to Vera Crux, Havana, Philadelphia, Montreal, and even * 
to London, Paris and Holland, and made orn visits to all | 


those places. 


| At New Sliens he was associated, as a partner, with Richard 

Relf and Beverly Chew, both known there as occupying positions 

of public trust, but nevertheless dominated by him, who furnished 

the money or credit with which the partnership business was 
carried on. They were active in many kinds of business and 

prominent socially in the (then) small city. In Philadelphia he | : 

was associated, as a partner, with Daniel W. Coxe, a man of ~ * 

“distinguished standing in that city’. With him his relations 

began as far back as 1791, and continued actively until 1803 and 

at least nominally until 1811. These three partners became promi- 

nent actors in events with the long suit. 
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His pecuniary integrity was never questioned. He was re- — 
puted punctilious in all his business and financial obligations. An 
inventory made a short time before his death showed an estate, 


_ in which he and Coxe were interested, of more than seven hundred H 


thousand dollars, and an individyal estate belonging exclusively | 
to him of two hundred and ninety-six thousand dollars. 


He died in New Orleans on August 16, 1818, aged 48 years. -— 


He had been commonly reputed to be a bachelor, and if he had 
ever had a marriage alliance with any woman the fact’ was not 
there publicly known, although it was generally known that he was 
then engaged to marry a lady of that place who had been previ- 
ously divorced, and after his death renewed the “civil contract” 


After his death a last’will and testament was found, and pre- 


sented almost immediately to the Court of Probates by Richard 
Relf. Only one will was found. It was dated May 20, 1811, and 
left his entire estate to his mother, Mary Clark, who, with her 


husband had followed him to America, and at the time was resid- 
ing at. Germantown, near Philadelphia. It made no ‘mention of 


a wife, living or deceased, and none of a child, lawful or illegiti- 


mate. It had been made on the eve of a voyage from New Orleans 
to Philadelphia.. It was written in his own handwriting, was 
dated and signed by him, but was not attested by witnesses. Nor 


_ did the then laws of Louisiana require that a will, written by the 
testator in his own handwriting, if dated and signed by him, be 


‘further. attested by witnesses. The will was in these words: 


DAN IEL CLARK. tii the name of God: I, Daniel Clark, 
of New Orleans, do make my last will and testament. 
‘In Primis. I order that all my just debts be paid. 
Second. I leave and bequeath unto my mother, Mary 
Clark, now of Germantown, in the State of Pennsylvania, 
all the estate, whether real or ‘Personal, which I may _ die 
| possessed of. 
‘Third. I hereby nominate my friends, Richard Relf and 
Beverly Chew, my executors, with power to settle everything 


relating to my estate. 
Ne varieter. New Orleans, 11. ., 
eae . + DANIEL CLARK. 


He died in his own house two years and three months after 
this will -was made. Where it was kept during that time does 
not clearly appear. When written it was placed in the hands of 
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Chew; within two hours after Clark’s death it was found in a 


trunk in the room in which he died, and the trunk, with this will 


in it, was sealed, in the presence of witnesses, by order of the 
Officer who had jurisdiction in such matters. These facts indicate 


that the will when executed was placed in Chew’s hands to be * 


kept by him, but afterwards withdrawn by Clark and kept in a 
trunk in his own house. Within another hour after his death, — 
in spite of the fact that the trunk was sealed, Relf was seen on his _— 
way to the office of the Court of Probates where: he — it 
for probate. 


: Clark died in an upstairs room in his own house, and his 
office-room or “Cabinet” was below, and a trunk in: which were 
kept valuable papers was in the office room. In. that trunk, was 
also kept a sealed packet, and a few days before ‘his death he 
took from the packet what he told the Chevelier De la Croix was 
his “last will,” and showing it to him-and explaining its provisions 

he returned it to the packet, and locked the packet and placed it © 
in the trunk, which he also locked. A few minutes before the 
breath went out of Clark’s body, Relf secured a bunch of keys 
from the armoir in the upstairs room, went below, entered the 
office-room through a hall door, locked the door behind him, and — 
after a few minutes went out by another;door, carrying a small 
_ bundle, which may have been the packet; but, if ‘gO Was wrapped’ 


~ up in cloth that concealed its identity.: ‘He didnot in his testimony 


: attempt to explain these suspicious facts. -Within-an hour he was 
- again at the Clark mansion and led the search which revealed 
the 1811 will in the trunk ‘upstairs. : 


The: Chevelier Francois Dusuau De la Croix had been a> 
chevelier in France, possessed much learning, was of the highest ie 
 gocial standing, and in most respects the most distinguished citizen 
~ about New Orleans. Some months before, Glark called to see him 
on his plantation, told him he was making ‘his last will and ex- 
pressed a wish to make him one of its executors and-the tutor of 
his infant daughter Myra. De la Croix at first refused, but after 
- a little persuasion consented to be made executor of the will and 
tutor of Clark’s infant daughter, and promised to execute every 


trust reposed in him by the will according to Clark’s expressed — : 


wishes. About fifteen days before Clark’s death De la Croix 
called at Clark’s house, and sat with him in his cabinet, in front 
of an open desk. Clark unlocked a trunk, took up a black case or 
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packet, and sida, “My last will ; is finished; it is in this sealed 
packet with valuable papers,’ and went on to say that in the 


swill he had appointed De la Creix one of his executors and made/ 
him the tutor of his infant daughter, and again asked him if he : 
-would superintend and direct the education of ee and De la 


Croix promised him he would. 


De la Croix was not named executor in the will of 1811, shiv 
set out, and the statement of Clark to him, “My last will is 
finished,” indicated that the will referred to as being in the packet 
in the office-room downstairs was not the 1811 will in the trunk 
upstairs. | \ 


‘Two days after Clark’s death, in fact on August 18, 1813, | 


Dela Croix filed a petition, under oath, in the Court of Probates, : 
in which he stated that he had “strong reasons to believe, and did — 


verily believe’, that a “later will, posterior to that which has 
been opened before your honorable court”, was executed by Daniel 
Clark, and prayed that every notary public in the city be sum- 
moned to appear immediately before the court “in order to certify, 
on oath, if there does or does not exist in his office any testament 


or codicil or sealed packet deposited by the said Daniel Clark”. 
The notaries were all summoned and each ‘certified under oath © 


that no will or codicil or packet was or had = in in his pos- 
session. 


it does not appear why the Chevelier did not ask that proper 


officers be appointed to search the “Cabinet” and trunk for the 
“packet,” where it was when he last saw it, fifteen days before, 
and where it was natural to suppose it would be found if it had 
not been destroyed or stolen, or whether he himself had also made 
search for it in that place; but the reasonable inference is that 
he had searched the cabinet and trunk for the packet and for 
the will and had not found either, or else he would not have asked 
the court to summon the notaries public, with some of whom, he 
must have surmised, Clark had, for some good reason, placed the — 
packet containing the will, for safe-keeping. Certain it is that 
De la Croix did not believe, and had good feasons for not betleving, , 


that the will of 1811 was Clark's “ast will. mh 


One wonders why De la Croix did not demand, by formal 


f petition, that Relf be summoned and compelled to state under oath 


if he had surreptitiously taken a packet from Clark’s office-room 


> 
4 
a 
| 
2 
‘ 
¥ 
* 
j 
. 
at 
| 
“d 
ass 
* 
2 
} 
an 
7 
4 
4 
a | 


- The Romance of American Courts 23 


and trunk as he was dying, and if the packet contained a will, 
and what he had done with it, and why he went into the office- 
room and locked the door behind him as Clark was in the throes 
of death. But if Relf was summoned to answer such pertinent — 
inquiries, or if De la Croix asked that he be summoned, there is 
no mention of the fact in any of the many opinions. 


~The effort of De la Croix to bring to light what he verily 
| ‘believed was Clark’s “last will’ having failed, the above will of 
1811 was thereupon proved before Judge Pitou, Judge of the 
Court of Probates at New Orleans, and formally admitted to 
_ probate, and Relf and Chew, named as executors therein, Clark’s 
| : partners in trade, took charge of all his property, sold and con- 
a veyed all his real estate, appropriated or disposed of his personal 
property, using some of the proceeds to pay debts which they 
claimed Clark owed them, all without proper orders from the 
4 court, and without having made a complete inventory of the 
| estate, and made no final settlement of their administration until 
- after the suit was begun morée.than twenty years afterwards. | 
\ They proceeded as if they were not required to obtain orders 
| | from the court for the sale of real estate or for the payment of 
- debts or to make settlements of their administration, but as if - 
} they were invested with full “power” by the will of 1811, without 
| er control over them by the court, “to settle everything relating” 
o Clark’s estate. It was such illegal and high-handed acts that 
called forth the caustic words quoted in the preceding chapter 
from the opinion of one of the judges delivered in 1853, and it 
was the illegality of their acts in selling the real estate that saved 
the suits of Mrs. Gaines from being st by. prescription or 
limitations. 


-CHAPTER III 
JEROME DESGRANGE AND ZULIME CARRIERE 


- Maria J ulia Carriere was born in New Orlearts: about 1781, | 
and therefore was fourteen or fifteen years younger than Daniel 
Clark, Her parents were natives of Gascony and Bordeaux, | 
France. Many witnesses gave it as their opinion that she was 
remarkably beautiful. Their testimony was their conclusions from 
having seen and known her: they did not state her size or height. 
or weight, or the color of her eyes or hair, or the shape of her. 
nose or lips. But one witness testified that in physical form and 
in manners she was “unusually charming and attractive”; an-. : 
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other, that she was “enormously handsome’, and another that 
she was “marvelously beautiful.” 


In the cases first heard she is designated as “Zuline” ; in 
the later cases as ‘“‘Zulime”. The later evidence explained that 
_“Zulime” was a “sobriquet or nickname” for Maria Julia, and ‘ 
that in her own family she was usually called “Zulime”. 


She had three sisters. At least two of them were slightly 
older than herself. One of the two appears in the record as 
Madame Sophie Despau, and:the other as Madame Rose Caillavet. 


Saath after Daniel Clark removed himself from Ireland to _ 
- New Orleans, and likely in 1798, a native of France, born in 
| Clearmont in 17 60, named Jerome Desgrange, took up his resi- 
dence in the same city. He was twenty years older than Zulime, 
and six years older than Clark. He made pretentions to family 
importance in France; in fact, Madame Despau and Madame 
Caillavet, Zulime’s sisters, testified that his family was one of 
_ nobility. In New Orleans, he kept a small store and was a con- 
fectionér, making and selling syrups and liquors, and having a 
distillery. His true name seems to have been Jerome Desgra 
but in the record he is often designated as “Des Granges’’, eo 


~ “Mr. De Granges”, or as “Degrange”, and in the alleged record 


_ of an alleged trial in the ecclesiastical court in 1802, and in his 
.. deposition taken at that trial, he is designated as “Geronimo. 
“Desgrange”, and signed his name “J. Desgrange”’; and in a certi- 
_ ficate of marriage, alleged to have taken place in 1790, made in 
Latin in 1806 by a Catholic priest named O’Brien, he (or some © 
other man) is designated as “Jacobus Degrange.” 


‘Jerome Desgrange and Maria Julia Carriere were married 
' December 2, 1794. The marriage took place in the Cathedral 
Church at New Orleans, and was performed with the ceremonies 


- of the Catholic Church. Thereaftér they lived together as hus- 


‘band and wife until 1800, or 1801, or 1802, when it became the 
public talk in New Orleans that he had been married prior to his 
. marriage to her, and before he had come to New Orleans, to “a 
‘woman in the North,” who was still living and from whom he 
had never been divorced. Believing him guilty of bigamy, Zulime : 
separated from him, and returned, at least for a —. to the 


Carriere family. 


Before 1808 she ed given birth to three children, the oldest | 
a boy, the other two girls. The father of the boy was unques- 
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tionably He died. perhaps in infancy; anyhow, 
before Zulime separated from.Jerome. 


The second child was named Caroline, a one of the un- 


certainties developed by the evidence was whether she was the 
child of Daniel Clark or Jerome Desgrange. If she was born in 


1801, as Zulime’s sisters clearly testified, and particularly if she - 


was born in New Orleans, as their testimony seems to. indicate, 


she was most likely the child of Desgrange. If she was born. in 
_ Philadelphia in the spring or summer of 1802, as Daniel W. Coxe 
_ testified, she was almost certainly the child of Clark. 


The third child was Myra, born in 1806, possibly in 1805. 


But whether she was the child of Daniel Clark, and whether she 


was born out of lawful wedlock and therefore an illegitimate child, 


‘or whether her parents were lawfully married at any time and 


she the legitimate offspring of the marriage, and whether if she 
was an illegitimate child of Clark and he. made a will devising 
and bequeathing his property to her such will was legal under 
the laws of Louisiana, and whether if no such will was made she, 


being his legitimate child, was entitled to inherit a large part of 


his estate under the laws, of that state, were the hard problems 
solved by the many suits. She was the plaintiff or complainant 


in all of them, and the center of all the controversies. 


Every one of these, questions was imbedded in one or more 
of the cases, and in order that it*may be seen how. -difficult it 


was to arrive at a correct answer: to them it is necessary that 


all the facts revealed by the evidence relating to Zulime, Des- 
grange, Caroline, Myra and Clark, and their relations to each 
other, be told. fe 
CHAPTER IV 
CAROLIN E 


On ead: 26, 1801, Zulime Desgrange and her three sisters, | 
the three describing him as “our brother-in-law’, gave to Jerome 
Desgrange a power of attorney of the fullest kind to act for them 


in the recovery of property in France, to which they were entitled 


as Carriere heirs or legatees. On the same day Desgrange gave 
to “Marie Zulime Carriere,” describing her as “my legitimate | 


wife”, a like power of attorney to act for him in the management, 


sale and. recovery of his property. And in April, or a little later, 
. Desgrange sailed for France, his apparent purpose being to 
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recover the property there to which Zulime and her sisters were 
entitled by devise or inheritance. 


During his absence Zulime did act for him frequently under 
the power given her, and on November 9, 1801, “being then in 
New Orleans,” substituted her brother-in-law Caillavet in lieu of 
herself to receive for her and in her name certain moneys, and in 
this substituted power described herself as “the legitimate wife” 
of Desgrange. The date, November 9, 1801, and the words “being | 
then in New Orleans” are of some importance, because they tend 
to show that she was in New Orleans six months or so after . 
Desgrange had departed for France, and then in a solemn instru- 
ment described herself as his “legitimate wife”. _ 


Just exactly when | Desgrange: sailed for ane did not 
appear: there was evidence fixing: the date as April, but more 
stating it indefinitely as “the spring of 1801”. The property 
belonging to the sisters was situated in Bordeaux, the ancestrial 
home of the Carrieres, and a letter was produced, dated ‘“Bor- 
deaux, July, 1801,” written by Desgrange to Clark. In it he 
thanked Clark for letters of introduction to different Acne 
then sojourning in France, spoke of the many arrivals of 
American vessels at the port, expressed his fear that the war 
then prevailing in Europe would not be — toa close hy the 
end of the year, and further said: | : 


When one has such a friend as you, we cannot feel: too 
~deep an interest in him. I have taken the liberty to inclose 
under your cover a package for my wife, which I beg you to _ 
remit to her. Permit me, my dear friend, to reiterate my © 
acceptance of the kind offer you made me before I left, and 
should my wife find herself embarrassed in any respect, you 
will truly oblige me by aiding her with your advice. I expect — 
to leave in a few days, to join my family. I hope to return to 
- Bordeaux in two or three months, to terminate my affairs 
- here, and to make preparations to meet you. I have been 
'  gome days engaged in a lawsuit, for the purpose of recov- 
ering an estate belonging to my wife’s family. I fear I shall 
have to spend a great deal in this affair. I have not yet heard 
from my wife, which renders me very uneasy as 3 to going to 

| Provence before I. hear from her. | 


By whom this letter was kept during: the next forty years— 
thirty years after Clark’s death—was not made plain; but it was © 
produced by the attorneys for Relf, and it was admitted to be in 
the handwriting of Desgrange. Much importance was attached 
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to it. It was used both to destroy and to support the evidence for 
Myra Clark. It will bear close inspection. Interpreted literally, — 
as a casual letter, it strengthened her case; interpreted as a = 
serious letter, written by a man in anxious trouble and sorely” © 
perturbed, and scrupulously phrased to avoid any intimation of — 
the trouble except to persons who would know all about it, it 
- erippled and weakened her case. On its face it made no reference 
_ to a report that he had a living wife when he married Zulime, 
and none to the fact, if it was a fact, that she had separated from 
&— _ him before he left_New Orleans for France. But what did he 
| - mean by saying: “Permit me, my dear friend, to reiterate my 
| : acceptance of the kind offer you made me before I left?” Did he 
_ mean that Zulime had separated or been threatening to separate 
from him before he left New Orleans, and Clark had offered: to 
. advise her to ignore the report and be reconciled to-him? What - 
f did he mean by saying: “and if my wife finds herself embarrassed 
) | in any respect, you will truly oblige me by aiding her with your 
advice?” Was he asking for Clark’s aid to his wife at the birth 
of an expected child? Hardly. A husband would scarcely ask a 
: __ bachelor to give advice to his wife in such a matter. He did not ask 
financial aid for her. He only asked that Clark aid her with his 
eS advice. She had been married to. Desgrange for more than six 
| years, and had already given birth to at least one child, and her 
| older sisters were at hand and capable of giving her better advice 
_ : regarding an expected child than any man. Why was he so anxious 
| 3 to hear from his wife? What was the kind offer Clark had made 
mn him before he left? Now he reiterates his acceptance of it. The 
| occasion had arisen then before he left—sometime before the 
spring of 1801. Was he expecting that his wife would soon give 
birth to Caroline? The word “embarrassed” cannot be ignored. 
How could Zulime be embarrassed? Was he apprehensive of a 
. pestilence of yellow fever, and wished Clark~ to advise her what 
vt to do in such emergency? If it was the serious letter of a man in 
anxious trouble, it certainly was adroitly written. She was | 
scarcely twenty years of age and the natural inference is that he : 
meant to ask Clark to aid her with his advice in the management 
of the little confectionery store and small business he had placed 
in her hands by the power of attorney. 


He expected, he said, to. leave Bordeaux in a few days for 
America, to join his family, and hoped to return to Bordeaux in 
two or three months, to terminate his affairs there, and to make _ 
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to meet Clark in Bordeaux). Dia Clark 
go to France in 1801? There was no evidence that he did. He 


sailed from New York for England on August 18, 1802, but there 


was no evidence that he went to Bordeaux in 1801, or at any 
other time. He was in Paris in the later months of 1802, and was 
treated with marked respect by the French Government and con-_ 
fidentially informed General Victor, Napoleon’s representative, 
of the then condition and value of Louisiana, and for doing so 
was later denounced by Governor Claiborne as “secretly an enemy 

of the United States.” But there was no evidence that Desgrange > 
met him in Paris, or made preparations to meet him there, or at | 
Bordeaux, or anywhere else. | | 


At the close of the letter Desgrange said he was “very 
uneasy’ about going to Provence, because he had not heard from ~ 


his wife, which may have meant that he knew she was in an > 


anxious situation, and that unless he heard from her in “a few 
days” he would forgo going to Provence, but leave Bordeaux to 
join his family. Did he leave Bordeaux in a few days after writ- 
ing this letter in July, 1801, to join his family in America, and 


_ did he return to Bordeaux in two or three months? There was 


no evidence that he did either. There was doubtful evidence 
that he returned to New Orleans “a few months” before Septem- 
ber 4, 1802, and assuming that he sailed for France in April, 1801, 


- and had been constantly abroad until J uly, 1802, and that Caro- 


line was born in April, 1802, counsel for defendants asserted 
that he had been constantly absent from New Orleans for fif- 
teen months, and ‘that therefore he had not had access to Zu- 
lime, who all the time was in America, for more than a year be- 
fore Caroline was born. And they asserted, in support of this 
contention, that at the very time Desgrange wrote the letter of : 
July, 1801, Clark had seduced Zulime, and that Caroline was his 
child; and in an effort to reconcile this contention with the letter, 
they asserted that the report that Desgrange had a living wife 
when he married Zulime, was current in New Orleans in 1800, 
and that it was in that year, before Desgrange had gone to 
France, that she separated herself from him because of the re- 
port, and that what he meant in asking in the letter that Clark 


. aid her with his advice was to advise her to disregard the report 


and return to him, and that this was what he meant was shown 
by the letter: the offer to aid her was made before he left New 


_» Orleans; and this they asserted in spite of the fact that there 
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was no mention in the letter of the teport or the ileannttem. and 
- despite the fact that in the letter ‘Desgrange, without having - 
heard from Zulime, stated he expected to leave in a few days to 
join her in New Orleans, and despite the fact that in the power 


- given in March, 1801, after the report had caused her to separate 


- from him and return to her own family, if the separation occurred _ 
in 1800, her three sisters referred ,to him as “our brother-in-law,” 
and he in the power given on the same day to “Marie Zulime 
| Carriere” described her as “my legitimate wife,” and despite the — 
- fact that in her power given to Chillavet on November 9, 1801, 

she described herself as “the legitimate wife” “of Desgrange— 
expressions that could not have been used in sincerity if she had 
separated herself from him long before they were used. 


In 1801 or 1802, while Desgrange was apparently i in Peon 
Zulime was found to be pregnant. Coxe, Clark’s Philadelphia 
partner, testified that he received a letter, written by Clark at 
New Orleans and brought by her to him in Philadelphia, intro- — 
ducing her and informing him that her pregnancy was by him . 
(Clark), and asking that he provide suitable lodgings, medical 


attention and nurses for her. She herself presented this letter 
_to him, and he attended to all its requests “as the friend of Clark. = 

“Arriving at term the child was born, and given the name of 
Caroline.” Soon afterwards Clark himself arrived; and requested 
- Coxe to make arrangements with a nurse for the proper care of 
the child. As soon as Zulime was in a proper condition to travel 
she returned to New Orleans. The child remained in Philadelphia 
with the nurses employed by Coxe. She was not exclusivel¥ in 
his care, but he had a: general charge over her until 1811. In her 
childhood, she was pl%ced with a family in the country, in accord- 
ance with Clark’s desire to have her put where her “health, morals 
and education would .be ‘attended to.’. _ She remained in or near 
Philadelphia till she grew up, Clark, while he lived, paying her 
expenses. After his death in 1813 and usually from her birth 
she was called “Caroline Clark.” When she was five years of 
age she was placed with a family named Alexander at Trenton, 
New Jersey, and sent to school there and later, in 1814 or 1815, 
she was placed in Mrs. Baisley’s school.in Philadelphia, where she 
received a good education and was later a teacher, and while there 
was married to a respectable physician named John Barnes, wien 
whom, in good repute, she was — in 1841. 
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This is the story of Caroline as first told by Daniel W. Coxe. © 


His testimony was in the form of three depositions taken in 
1835, 1841 and 1849. The first- was taken for use in the Court 


of Probates in opposition to the application of Myra Clark for 


an order admitting the will of 1813 to probate; the other two 
were taken in her later suits in the Circuit Court of the United 


_ States, but all three were used in these last suits. Out of these 


facts grew some confusion. In some of the opinions, the deposi- 
tion taken in 1841, because it was the first taken in the Circuit 
Gourt suits, is designated as his “first deposition,” and the one | 
taken in 1849 as his “‘second deposition ;” in others, the one taken 


in 1835 is designated as his “first deposition,” and the other two 
_ as “second” and “third,” and such is the general enation, and 


the one adopted in this narration. ee 


In the deposition taken in “1835 Coxe said nothing of tn 
letter of introduction and spoke doubtfully of the age of Caroline. 


In the one taken in 1841 he said that “in or about the year 1802, 


Madame Desgrange brought me a letter from Daniel Clark, intro- 
ducing her and informing me in confidence that she was pregnant 
by him.” In the third, he said the time was “the early part of 
the year 1802.” He also stated, as his impression, that the letter — 


- introducing Zulime, “owing to its nature,’’ he had destroyed at 


the time or soon after receiving it; if not, it was burned in the 
fire,which destroyed his counting house in the year 1806. He did — 
not. explain why, if this letter was burned in the fire which. 

destroyed his counting house, the many other ne 
were not likewise burned. i Md 


To his second and third depositions were annexed 72 letters, 
addressed by Clark to Coxe, or by Coxe to Clark, or by Coxe or 
‘Clark to Chew & Relf. They showed that Clark had been in 
Philadelphia three times in the year 1802, once in February, again | 


in April, and again in the latter part of J uly and the early part 


of August. | 


In his denoaltion: taken in 1841, Coxe, in answer to an inter- 
rogatory, said “I repeat that the said Daniel Clark was in Phila- 
delphia in the spring of the year 1802. The said Kulime was 
then there. She arrived before the said Daniel Clark, and, as I 
have already stated, brought to me a letter of introduction from | 
him. Daniel Clark was not in Philadelphia at the birth of Caro- 
line.” In answer to _— interrogatory he said: “The first | 
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time Daniel Clark visited Philadelphia after the birth of Carcline 
was in the year 180 
fix the time by referring to a power of attorney left by him with 
me.” A copy of the power was annexed to the deposition, and its 
date was April 22, 1802. It had no reference to the child. Thus, 
according to Coxe, Caroline was born prior to April 22, 1802, and 
Clark arrived in Philadelphia soon after her birth. : 


The movements of Clark in the latter part of 1801 and the 
greater part of 1802 and 1803, can be traced by the dates of the 
letters attached to Coxe’s deposition. The movements of Zulime 
during that period cannot be traced. by letters, because no letter 
of hers was produced, and no letter which intimates that she was 


in Philadelphia in 1802, and no evidence except Coxe’s depositions 


that she ever saw Coxe prior to 1807. And it is certain, as is shown 
by the date and recitals of her power of attorney substituting 


nd soon after her birth. I am enabled to. 


her brother-in-law Caillavet to act for her, that she was in New 


Orleans on November 9, 1801. If she executed that power in order 


‘that Caillavet might manage the confectionery store during her 


absence, and then sailed for Philadelphia to give birth to a child, 


.it is possible that Caroline was born as late as the middle of 


April, 1802. There was very little evidence, and none except the > 


testimony of Coxe, that Zulime was absent from New Orleans at 
any time during the@ur or five months after November 9, 1801. 


Clark left New Orleans for Philadelphia on November 7, 


1801, or two days before Zulime executed the power to Caillavet. 


En route he was unexpectedly detained in Havana for twenty- 


three days by an embargo. He could not, therefore, have arrived 
at Philadelphia until sometime in December, and his letter may 
- mean.that, instead of sailing directly to Philadelphia, he went 
by way of Washington, and did not reach Philadelphia until 


February. In‘a letter from lark to Chew & Relf, dated Phila- 
delphia, February 18, 1802€he said: -“T returned three or four 
days ago from Washington, oliaia I had an opportunity of seeing 
the President and officers of Government, by whom I was well 
received. . .. It has been .hinted to me that a great deal is ex- 
pected of my services.” The word “returned” may mean that he 


had gone to Washington from Philadelphia, and returned to 


Philadelphia from Washington, but that is not likely the meaning 
intended. It is more likely that on his journey from Havana.to 
Philadelphia he stopped over at Washington, remained there for 
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. & month or - S0, and went on from there to Philadelphia. But 
_ whatever he meant, he was in Philadelphia three or four days — 
before February 18, 1802. 


| On the same day, February 18, 1802, in another letter dated 
Philadelphia and addressed to Chew & Relf, Clark said: “When 


_ you write to me on private matters, let your letters come directly ~ | 


to Mr. Earle, as things will often occur which I wish only to see. 
... Forward me the $2,000 which I wrote you for, in one or two 
good bills, that I may have some funds at my own disposal, with- 
out calling on Mr. Coxe for trifles, as I may want money. This 
must be a business kept to yourself. a : 


Thus it is apparent that Clar ’s “personal relationship” with 
Coxe was not one of “unlimited cordial confidence,” as Coxe 
testified i in his deposition taken in 1849. nae 


If Clark was in Philadelphia in February, and Gaittine was 
born there in April, it seems almost impossible that Clark would 
have sent the letter of introduction to Coxe by the hands of 
Zulime. According to Coxe’s testimony, -Clark left Philadelphia 
sometime after February 18th, returned to New Orleans, wrote 
- him the letter of introduction, and Zulime traveled more than 
_ fifteen hundred miles, presented the letter to him, he made prep- 

arationgfor her accouchement, nurses and medical attention, and 
‘the chil@ was born, all before the 22nd of April. It seems alto- 
gether probable that, instead of waiting to return to New Orleans 
to write a letter about such “‘private matters,” Clark would have 
told Coxe, in February or before he left Philadelphia for New 

Orleans, all about his relations with Zulime, if they were of the 
- kind revealed by the letter of introduction, and made arrange- 
ments with him then for her proper care, and particularly so if 
Clark’s “personal relationship” with Coxe was one of “unlimited 
cordial confidence”. And it seems equally inconsistent that Clark 
would have set forth these highly confidential “private matters” — 
in a letter, which must have been written within a month, to a 
man against whom he had felt impelled, on February 18th, to 
warn his associates in business, and to caution them that even 
the sending to him of $2,000 for his own use must not be made. 
known to Coxe, but was a business that-“‘must be kept to your- _ 
_ self,” and to instruct them how letters to him on private matters 
could be so addressed that Coxe would not see them. : 
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a Coxe’s testimony relating to Clark’s movements after -Feb- 
‘ ruary, 1802, as culled from his deposition, taken in 1841, was _ = 
‘as follows: 


Clark arrived in Philadelphia welinilih:s a very short time 
after the birth of Caroline, which was, I believe, in April, 
1802. I then received from him the expressions of his wishes 
in reference to the child. At that time he left with me a 
power of attorney, which is annexed, and to which I refer © 
[the power dated April 22, 1802]. Immediately thereafter 
_he left for New Orleans, ‘and arrived in Philadelphia again, © 
~* In a vessel from New Orleans, during the last days of July, 
| ee 1802. He was at Wilmington, below this city, on the 22nd | 
| : | of July, 1802, as will be seen by his annexed letter of that 
date. [The annexed letter is dated “Plaquemines, Sunday, ~ 
27th June, 1802,” is signed by Clark, and in it he speaks of 
hoping “to-morrow to get to sea”’ He had pressing business 
- of great magnitude, which occupied his entire time during 
his stay in Philadelphia. My impression is that I saw him 
every day during his stay in Philadelphia. On his arrival 
in Philadelphia he commenced making preparations for an 
immediate departure for Europe, on business of importance, 
and left the city in a few days for New York, and from 
there sailed for Europe in a very short time, T am quite 
certain previous to ae cae of August, 1802. He remained __,, - 
in Europe until, I think, the latter days of November, 1802, . 
at which time he sailed directly from Europe to New Orleans, 
_where he arrived, as I understood, in thé last days of Feb- 
ruary, 1803; the ‘vessel having put into Kingston, Jamaica, 
-. from some cause, which caused her to make a longer passage. 
ee He was not in Philadelphia at any time during the year 1803, | 
to: my knowledge;.and I believe if he had been I would have 
| known it. It could scarcely have been otherwise. As to the | : 
¥ time of his arrival in New Orleans, I refer to the letter i 4 
annexed. ... The occasion of his visit to Europe was urgent ger oe 
business connected with our commercial transactions, making 
it necessary that he should arrange certain business matters 
with our mercantile friends in that country, rendering it 
necessary for us to know the existing and probable future 
political state of England and the continent generally. 


The basis of his statement that Clark set out for Europe 
previous to the middle of August, was an original letter from 
Coxe to Chew & Relf, dated August 6, 1802, in which he says: 
“Mr. Clark wrote you very fully per mail some days since; since . 

when he has come.up to Germantown, and to-morrow sets out for 
New York, there to embark for England.” A letter from Clark. 
to Chew & Relf, dated New York, August 17, 1802, said that he 


; 
= 
~*~ 
' 
] é 
i 
| 
} ee 
} 
j 
v 
4 
A 


84 _ The Louisiana. Historical Quarterly | 


would sail “to-morrow”. In a letter dated Liverpool, October 7, 
1802, Clark said he had been there three days. 


Coxe stated in his deposition that for the time of Clark’s 
arrival in New Orleans from Europe “I refer to the letter an- 
nexed.” The letter annexed was dated January 31, 1807, and 
was one from Clark to Coxe in which Clark says: ‘When I 
returned from Europe, in the beginning of the year 1803, the 


French were making immediate, to take possession: 


of Louisiana.” 


~ Among the other letters attached to the deposition were two - 
addressed to Coxe by Clark at New Orleans, dated April 18 and 
~ May 27, 1803. Other letters from Clark to Coxe were dated at 
~ New Orleans, June 8, July 13, J uly 21, August 18, October 6, 1803, 
and all showed Clark’s presence there on those dates. Other letters | 
_addressed to Clark at New Orleans during the year 1803 were 
written by President Jefferson and Mr. Madison; the last dated 
October 31, 1803, and plainly pointed to the critical conditions 
at that time in Louisiana, and to the reliance by the Government 
on Clark in case of a cowp de main. There were also attached 
to the deposition two letters from Coxe addressed to Clark at 
New Orleans, dated November 18 and December 23, 1803. — 


These letters, taken all together, seem to indicate Clark’s 
continued presence in New Orleans during the rest of the year 
1803 from the time he returned from Europe “in the beginning 
of the year,” and seem to make impossible his presence in Phila- 
delphia from August 18, 1802, when he sailed for Europe, to 
December 23, 1803, and therefore impossible the testimony of 
Madame Despau and Madame. Caillavet that Zulime and Clark 
were married in Philadelphia in 1803. They do not make impos- 
sible his presence in Philadelphia between June 27 and August 18, 
1802, or between the beginning of the year and April 18, 1803, 
and their marriage there on some day between those dates. _ 


Coxe testified that Clark was not in Philadelphia from the 

time he left there, on August 7, 1802, for New York for the pur- 
pose of sailing to Europe, until 1806, and that between 1808 and 
1813. Clark visited Philadelphia only once and then to dissolve 
his partnership with Coxe and to settle their joint property, and 
then it was (1811) that the inventory was made which showed 
that Clark’s interest in the partnership property exceeded seven 
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hundred winnie dollars. His testimony was that e believed 


that.if Clark had been in Philadelphia at any time during the 


- year 1803 he would have known it, and that to*his knowledge ~ 


Clark was not there at any time during that year : and the letters) 
attached to his deposition, the dates of which are given above, 


strongly fortify his testimony. And yet there was other positive 


testimony that Clark was in Philadelphia between J anuary and 
April 18, 1808, and that Coxe knew nothing of his presence there. 


His testimony, taken in connection with these letters, would - 
seem to fix the date of the birth of Caroline as ‘shortly prior to 
April 22, 1802, and the place as Philadelphia. But Madame + 
Sophie Despau, Zulime’s sister, testified that she was’present at 
the birth of Caroline and that she was born in 1801; and while 
she does not expressly say that Caroline was born in New Orleans 
or that she was the child of Jerome,Desgrange, her testimony, 
when taken in connection with her positive statement that Caro- 
line was born in 1801, cannot reasonably be said to have any 
other meaning. No other witness expressly testified that he or 
she was present at Caroline’s birth. 

‘In his first deposition, Coxe did not even intimate that 
Madame Despau was in Philadelphia when Caroline was born or | 
at any time before her birth; on the contrary, he clearly made it 
to appear that she was not present and that Zulime came alone 


' to Philadelphia, and was alone when the child was neem, not even 
: Clark being present, but arriving soon after. 


In her deposition taken in 1839, Madame. Despau testified, 
as she did in almost the same words:’in her two later depositions, 


that “Zulime had two children by Desgrange, a boy and a girl; 
the boy is dead; the girl is still living; her name is Caroline; she__. 


is married to a physician by the name of Barnes;” and “before ~ 
the detection of Desgrange’s bigamy, Zulime had a son who died, 


and a daughter called Caroline, who bore his name. Caroline was - 


born in 1801. I was present at her birth. " - 
Madame Caillavet testified that “by her marriage with Des- 


grange, Zulime had two children, a boy and a of The boy is 


dead, the girl is still living ; her name is Caroline.” 


While neither sister specifically states that Cartiine. or 
either child for that matter, was born in New Orleans, the natural 
inference to be drawn from their testimony is that both children 
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were born in N ew Orleans, while Zulime was the recognized wife 
of Desgrange. But neither explained, or was even asked to ex- 
plain, why it was that Caroline, from her earliest childhood, was 


in Philadelphia, and ever afterwards resided there. If Coxe’s 
testimony were true Caroline was born in Philadelphia, was 
abandoned. by her mother soon after her birth, was placed in 
the care of nurses selected by him and later, at the request of 
Clark, in the hands of a country family, her expenses being’ paid 
by Clark until his death in 1813, was well educated in good schools, 
became a teacher, married a physician, and resided in or near 


_ Philadelphia from her birth in 1802 to the time he gave his 
second deposition in 1841. Her presence there, apparently from 


her birth, tends strongly to confirm Coxe’s testimony. 


There was much evidence to the effect that until Clark’s 
death in 1813 Caroline was called “Caroline Desgrange;” after 
his death she was called “Caroline Clark.” The change was 
brought about in this way: After Clark’s death, Coxe and a Mr. 
Hulings of Philadelphia gave her the name of Caroline Clark and 
took her to Mary Clark, who resided at the near-by village of 


_ Germantown, and introduced Caroline to her as the daughter of 


her son. Mrs. Clark.believed their story, and thereafter, until 
Caroline’ s marriage with Dr. Barnes, she was known as Caroline 
Clark.. Mary Clark, named in Daniel’s will of 1811 as his only 
legatee, died in 1823, leaving a will of her own, made in 1820, in 
which she named Caroline Clark and Myra Clark legatees and 
as the “natural” children of her’son, and did so on the represen- 
tations of Coxe that they were his illegitimate children. Neither 
Coxe nor Hulings denied that they took Caroline to Mary Clark 
and introduced her as the natural daughter of her son, but Coxe 
did testify, in the most positive terms, that Daniel Clark, on his 
arrival at Philadelphia ‘‘a very short period after the birth of 


Caroline, which was, I believe, in April, 1802, stated he was the _ 


+ father of this illegitimate ehild, and during his subsequent visits 


to Philadelphia he always visited that child, acknowledged and 
caressed it as his own, and continued to express to me his wishes 


-_ in reference to her, that I would provide nurses and care for her.”’ 


The “subsequent visits” of Clark to Philadelphia, according : 


- to Coxe’s other testimony, were one in July and early August, 


1802, one in 1806, and one between 1808 and 1813. It is not 
pevbable epeerons that Clark often visited Caroline, if she was 
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cilities 3 in Philadelphia prior to 1813, but it shauid be stated 
that, if the will.of 1813 was in fact made, Clark knew of her “ 
existence, fog-all the witnesses who undertook to state the con- 
tents of that will testified that by it he gave to “Caroline Des-- 
grange” $500 a year until she arrived at legal age and directed 
_ that $5,000 should then be paid to her, and did this without 
- designating her either as his child or as Zulime’s child, and with- _. 
out using words explaining why he made the legacy to her. = ’ 


- In no place in Coxe’s early depositions dine he say or initimate 
that Madame Despau was present at the birth of Caroline, or that 
he knew or ever saw her in Philadelphia or elsewhere prior to 
1807. She testified without any sort of equivocation in all three of 
her depositions, that she was present at Caroline’s birth, and that 
she was born in 1801, and used not a word which in the slightest , 
degree indicates that she was in Philadelphia in 1801. The only: 
inference to be drawn from Coxe’s depositions taken in 1835 and 
1841 is that Zulime, of whom he had never previously heard, 
came alone to Philadelphia from New Orleans, presented to him 

~ a letter of introduction from Clarks informing him that she was 
pregnant by him and asking Coxe to provide for her a proper 
‘ lodging place, proper nurses and medical attention, and there, in 
a foreign city, fifteen hundred miles from home and kindred, amid 
| strangers whose speech was the language of another race, gave 
= birth to a child, awaited the coming of Clark, and as soon as she 
| was able to travel returned alone to New Orleans, leaving the 
1 child in the hands of nurses provided by the reputable Coxe and 
if | paid by the beneficent and courtly Clark, and, so far as told by’ 
Coxe, she never afterwards saw the child, or made inquiry about 
| her of the nurses or of him, by letter or visit or otherwise—a’ pic- 
__ ture so ugly and unnatural that almost any court would pronounce 
' it false on its face—and yet, though it was told by only one 
witness and squarely contradicted in its main facts by her sisters, — 
there were other facts developed in the course of the many trials | 
which seemed to corroborate it and would cause. an impartial 
_ judge to hesitate to pronounce it a wicked fabrication—and one 
of these facts was the constant presence, apparently, of Caroline 
in or near Philadelphia from her birth to her marriage. 


And perhaps it should be added that the absence from the 
record of any evidence that Zulime ever saw Caroline after her , 
birth or took any interest in her looks both ways: on the one — 


| 
} 
t 
| 
| 
| P 
j : 
} 
} 
j 4 
} 
| 
a 
4 


38 | The Louisiana H istorical Quarterly 


hand it indicates that Coxe’s was ndt true, or if 
that Zulime was a heartless and unnatural mother, or so ashamed ~ 
that she had given birth to an illegitimate child that she had 
abandoned her and tried to forget her; on the other, it indicates 
_ that Caroline was born in New Orleans, was Desgrange’s child, 
- and her existence so inconspicuous as to attract no attention. 


| Coxe’s testimony was far from consistent. In his second 
deposition he said that the “first time Daniel Clark visited Phila- 
delphia after the birth of Caroline was in year 1802, and soon 
after her birth;” “he was not in Philadéfphia at the birth of 
Caroline;”: “he arrived in Philadelphia soon after the child was 
- born;” “Zulime arrived before the said Daniel Clark’ and “was 
then there.” In his deposition taken in 1849 he said “the child 
- was born in 1802, shortly after Clark’s departure from Phila- 


delphia.” If all these statements are true Clark was in Phila- _ 


- delphia and left there shortly before the child was born, and 
returned to Philadelphia soon after the child was born a few 
Gaye before April 22, 1802. 


Again, in his last deposition, the one idee in 1849, he gave 
an entirely different account of the birth of Caroline. His state- 
ments then made were contradictory of those previously made. If 
not contradictory, they at least put a different coloring upon his 
- prior statements. In this last deposition he continued to say that 
Caroline was born in 1802, and he believed in April, but he also 
said that “Mr. Clark was in Philadelphia from late in 1801 to the 
last of April, 1802, all of which time Zulime was there ;” that “it 
was, in April that Mr. Clark returned to New Orleans, and after- 
wards revisited Philadelphia in July, Zulime being still there.” _ 
If Zulime was still in Philadelphia when Clark returned in July, 
- what becomes of Coxe’s former statement that as soon after the 
birth of Caroline in April as Zulime was in condition to travel 
she returned to New Orleans? It should be noted that he did 
not state in this last deposition that Madame Despau was. in 
Philadelphia during Zulime’s stay there. The importance of his 
failure to mention her presence will come out later. But he did 
clearly state that Clark was “in Philadelphia from late in 1801 
to the last of April, 1802, all of which time Zulime was there” and > 
that she was “still there’? when Clark “revisited Philadelphia in — 
July.” In this third deposition he asked to withdraw his former 
“narrative concerning the time of the birth of Caroline Barnes” 
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and aleo: his former statement that “Mr. Clark had not been in © 

Philadelphia in 1801.” He stated. “these facts” had been “sub- 
sequently [to his former depositions] aang by his “corres- 
pondence with Mr. Clark.” | 


If Coxe’s testimony that Clark was “in Philedalphia from 
late in 1801 to the last of April, 1802” was true, :it is difficult to 
believe that Clark wrote a letter to Coxe introducing Zulime and — 
requiring her to present it in person, while Clark himself was in 
the city, as were Zulime and Coxe: the natural inference would 
be that, if he wished Coxe to provide proper nurses and medical 
- attention for her accouchement, he would have told Coxe so, and 
not done the coarse thing of requiring Zulime to present a letter 
to a stranger which revealed the most degrading facts about her- | 
self. Coxe testified that the letter was written in New Orleans, | 
and presented to him before April 22nd, and the inquiry naturally 
arises: How could Clark write the letter in New Orleans, if he 
_and Zulime were in Philadelphia “from late in 1801” to “the last 
of April, 1802?” % | 


But it be a to at this point, ‘that 
Coxe was wholly unworthy of bélief. He was a willing and 
unctuous witness, it must be admitted, but some of his testimony 
has not yet been set out, and three court records’ upon which 
- defendants relied and other corroborative evidence, including the 
subsequent conduct of Zulime and Clark, must be considered. The 
judges reached different conclusions as to the: credibility of his 
testimony—some of ‘them accepting it as absolutely true; others, 
that it must be accepted“with many grains of allowance, and 
_ holding that, even if all of it were accepted as true, it had small 
bearing on the great question of the lawful marrage of Clark 
and Zulime of the legitimacy of Myra Clark. 


It will naturally be asked: Why did the defendants introduce 
Coxe’s testimony relating to the fatherhood, dgte of birth and 
place of birth of Caroline? What did Caroline have to do with 
Myra’s suits? How could the legitimacy or illegitimacy of Caro- 
line affect the question of Myra’s legitimacy? Of course, the 
purpose was to destroy the evidence for Myra, and to weaken 
or destroy her case. Their contentions were these: 


First, Madame Despau testified that she was,present at the 
_ birth of Caroline and that she was born in 1801. If defendants 
could show that Caroline was born in 1802 ns born in Phila- 
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delphia, such showing would weaken and probably render un-— 


believable Madame Despau’s testimony that she was present at 
the marriage of Clark and Zulime, and present at the birth of 


' Myra. Madame Despau, was the only witness who testified that. ° 


she was present at the marriage of Zulime and Clark, and her 
testimony must be destroyed or else the proper conclusion -would 


be that Myra was born in weal ‘wedlock, if her parents were ~ 


legally free to marry. 


Their second purpose was to prove ‘that Zulime ad already 
given birth to one illegitimate child by Clark before Myra was 


born, and their contention was that if they proved Caroline was — 
base-born it logically followed that it was easy and natural for 
- Zulime to give birth to another illegitimate child by Clark. 


Third, the circumstances relating to the birth and conceal- > 
ment of both children were very similar, and their contention 


was that the circumstances attending the birth of both and the 


concealment of both after birth tended to prove that both were 
illegitimate children, and did prove that their relations were: 
illicit, and prevented the court from finding as a fact that Claes , 


and Zulime were ever lawfully married. 


Fourth, Madame Despau testified that she and Zulime went 


from New Orleans to New York to obtain record proof that 


Desgrange was lawfully married to another woman when he mar- 
ried Zulime; that they did not find the record proof, but in 


.Philadelphia found a witness who was present at the former 
marriage, and that Zulime and Clark, who had followed them, 


were then married by a Catholic priest. Defendents contended 


that the two sisters went to the North for no such purpose, but 


that Caroline might there be secretly born and her birth con- 
cealed; that the child was the illegitimate child of Clark and 
Zulime, and the three agreed together that the child should. be 
born in Philadelphia, and there, with the aid of Coxe, hidden 


away and her existence concealed; that Clark and Zulime were .. 


not married on this trip to the North or at any time or place, but 


their illicit relations continued at New Orleans, after the birth 


of Caroline, until Myra was-born; and that the facts about the 
birth of Caroline as told by Coxe proved that the testimony of 
Madame Despau was not true, but did show that _ was born 
out of wedlock. 
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CHAPTER V 


“MYRA 


Two sisters of Zulime, Sophie Despau and “Rose -Caillavet, 


testified that Myra Clark Gaines was born in-1806, but neither * 


of them gave the month of her birth. Madame Despau stated as — 
her belief that she was born in the spring of the_year-— Bois- 
fontaine testified that she was born in July, 1805. In a petition 
filed in court in 1817 by Colonel Davis as curator ad litem for © 
Myra Clark it was alleged that she was then thirteen years of 
“age, which would mean that she was born in 1804. 


In her original bill, filed in the Circuit Court of the United 
States July 28, 1836 (two years before she had seen her mother 
since she was six years of age), Myra alleged that her father 
and mother were lawfully married in Philadelphia in 1803, and 
that she was born in 1806; in her amended bill, filed December 11, 
1848, in her suit against Relf et al., and in all her later suits, it 
was alleged that they were “lawfully married in Philadelphia in 
or about the latter part of the year 1802, or the early part of the 
year 1803.” It was admitted by all the parties throughout all 
the suits that her mother was Zulime. , 


In the year 1808, soon after his alleged marriage, stats Zulimne, 
‘Clark established her in an elegant home in ‘New Orleans, in > 
which she resided until the summer of 1807. He continued to 
reside in his own separate house, comfortably and even luxuri- 
ously furnished, and there, served by his own servants, he often 
entertained his bachelor friends and business associates, and 
there also he maintained an office for the transaction of his multi- 
tudinous affairs. He maintained Zulime in the elegant home he 
had established for her, provided her with every comfort, and 


often spent his evenings with her, dining with her and Madame _ 


Despau, who, for at least a part of those years, resided in the . 
game house. 


they were husband and was announced, 
but, if a fact, was known only to her sisters and. a very few of 
his most intimate friends. It was stoutly asserted that Clark, 
though believing her marriage with Desgrange was void because 
of his bigamy, felt it would be prejudicial to his and her good 
name, and impair his proud standing in society and business and 
‘her relations with the Catholic Church, if their marriage was 
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promulgated before her marriage with Desgrange was formally 
annulled in the proper court, and for those and other prudential 
reasons he required that it be kept secret. 


The circumstances of Myra’s birth may ‘now'be stated. 


| Clark owned a large plantation near New Orleans, which 

had been occupied and cultivated for ten years by Pierre Baron 
7 | Boisfontaine, who for eight years previously had belonged to the i 
British army. 


On an adjoining plantation lived Samuel B. Davis, who had 
| been a sea-captain, and later a captain in the Army of the United 
| | States. After his retirement from the Army he was commonly 
: known as “Colonel Davis.” There was a commercial firm styled 
} = Davis & Harper, which rested almost entirely upon the credit . 
| | furnished by Clark; in other words, Clark supplied the money 
necessary to carry on the firm’s commercial and plantation under- 
takings, but does not seem to have been a member of the firm. _ 
Harper was Davis’s nephew, and Davis’s wife was Boisfontaine’s 
sister. The three men therefore were close kinsmen, and all three Oe 
were closely associated with Clark in business enterprises. 


Myra was born in the dwelling house on the Boisfontaine 
plantation. The specific arrangements were made by Boisfontaine 
and Davis at the request of Clark. In the statement made by the 
Reporter (Mr. Wallace) of the facts of the case of Gaines v. New | 

) Orleans, 6 Wall. (73 U. S.) 653, as a prefix to the decision, it | 
is said: “The immediate place of the birth was the house of a © 
= friend of Clark named Boisfontaine, then casually unoccupied.” 
I can find nothing in the long record justifying the words “then ~ 
casually unoccupied.” Boisfontaine testified (47 U. S. 569): “In 
my presence he (Clark) spoke of the necessary preparations for | 
her birth, in my presence asked my brother’s wife to be present 
at her birth, and in my presence he proposed to my sister and 
brother-in-law, Mr. S. B. Davis, that they should take care of 
her after her birth;” and (47 U. 8. 572) : “Myra Clark was born 
in my house, and was put by Mr. Clark, when a few days old, 
with my sister and brother-in-law, Samuel B. Davis.” Colonel 
Davis testified (73 U. S. 653): “The child was placed where it 
was supposed she. would be properly attended to, and Mr. Clark 
having left New Orleansffor a short time soon after, I consented 
to see that this | was done.” The statement that the child was born 
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on the large plantation in a “casually unoccupied” house seems 
too harsh: She was born in Boisfontaine’s house, and that was a 
place where it was supposed she would be properly attended to; 
the wife of Boisfontaine’s brother was present; Clark was at 
least in the city, though it is nowhere stated that he was present 
at her birth; and it is certain that Madame Despau was present, 
though in a short time after her birth both the mother and sister 
seem to have returned to the elegant house in the city furnished 
by Clark for Zulime, leaving the child in the hands of hired nurses 


in the house i in which she was born. 


Long years afterwards Davis testified : 


. The child was placed where it was sebipined she would 

be properly attended to, and Mr. Clark having left New 

Orleans for a short time soon after, I consented to see that 

this was done. It was soon apparent that the infant was 

neglected, and after some hestitation I communicated the 

facts to.my wife. She went at once to see the child, was 

touched with compassion. at her forlorn and desolate condi- 

tion, and consented to take her at ong to her own house. 

There Mr. Clark found her on his return. He did not wish 

to acknowledge her publicly as his own, and Mrs. Davis 

Ps having no daughter and becoming attached to the infant, of 

ae which she thus accidently became, as it were, the mother 

He determined to keep her until she should be omen by wg 


parents. 


The child when removed to the Davis home was ‘athenck oro 
weeks old. . 


b ctaeht in the family of Colonel Davis, and for a time a 
part of the family, was Mrs. Harriet Harper, the wife of William 
Harper, Davis’s nephew and partner, and when the child was 

‘ brought to the Davis house she was given into the care of Mrs. 
Harper, who had recently given birth to a child of her own, and 
Myra was nursed at Mrs. Harper’s breast. There Daniel Clark | 
often visited the child, and treated her with the fondest affection. | 
He talked freely to Mrs. Harper about her, furnished the child 
with expensive clothing and playthings, purchased a servant for 
her use, and expressed the liveliest — to Mrs. Harper for 


her care of her. 
No witness testified that Zulime ever visited the child, a 


: that she did so can only be conjectured. She was named “Myra 
Clark,” the name “Myra” being chosen by Colonel Davis because 
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that was the name of his favorite niece. Mrs. Harper testified - 
that “she was always called ‘Myra Clark’ by the whole family; I 
never knew her by any other name till after her marriage.” 


About the time of executing the will of 1811 Clark conveyed 
to Joseph Bellechasse, his intimate and trusted friend, fifty or - 
‘fifty-one lots in the suburbs of New Orleans, with a-confidential 
understanding that they were to be held by him and to remain 


- under his control for the use and benefit of Myra, though no such 


trust was expressed in the instrument. Bellechasse was a man 
of honor, and on its face the deed was an absolute conveyance 
to him for a valuable consideration, Myra’s name nowhere ap-- 
pearing in it. About the same time Clark also conveyed to 
Colonel Davis, “as owner,” a large amount of real estate, with 
instructions to Davis to use it for the best advantage of his 
daughter Myra, though no such instructions were expressed in 
the deeds. Neither Davis nor Bellechasse paid or promised to 
pay anything for the real estate. 


On May 27, just one week after the will of 1811 was ania 
Clark, being. about to sail from New Orleans to Philadelphia, 
wrote to Davis from shipboard, at the mouth of the Mississippi 
River, and after mentioning certain notes and evidences of his 
title to“ certain property, and saying “we are about to put to 


< ~gea,” he added: 


In case of any misfortune to me, be pleased to deliver 
the enclosed to General Hampton; I count on him as a man — 
of honor to pay the amount of notes mentioned in my letter 
to him, which in that case you will dispose of as I have 
directed. It will naturally strike you that the letter to the 
General is to be delivered only in case of misfortune to me. 
Of the enclosed letter you will say nothing unless in case of 
accident to me, when you may communicate it to Chew and 


| 

The ditection. alluded ‘ was to place the amount of the 
notes when collected from General Hampton to the best advantage 
for’ ‘my daugher Myra’s interest.” 


Having arrived without “misfortune” at Philadelphia and 
remaining there until July, he there wrote, on July 12th, another | 
letter to Colonel Davis, in which he said: 


In case of any accident or misfortune to me, be pleased | 
to open the letter addressed to me, which accompanies this, 
and act with respect to the enclosures as I directed you 
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before. leaving New Orleans. To account in a satiefactory 

~ manner to the person committed to your honor, will, I flatter 
myself, be done by you when she is able to manage her own 
affairs; until when I commit her under God to your pro- 
tection. I expect to sail to-morrow for New Orleans in the 
ship Ohio, and do not wish to risk these papers at sea. 


Upon his safe arrival at New Orleans, Davis returned to 
him the package inclosed in the last letter, and also the letter 
addressed to General Hampton inclosed in the first. The “person 
committed to your honor” referred to in the last letter was Myra, 
and Davis testified that the “enclosures” mentioned in the letter 


_ were “deposits of property” made, in case of misfortune, for 
‘Myra’s benefit. 


“On Clark’s return to New Orleans Bellechasse and Davis 
offered to reconvey the real estate he had conveyed to them under 
the secret and confidential trust. The offer of Bellechasse was 
declined, but the offer of Davis was accepted. te 


In 1812 Colonel Davis removed his family to Philadelphia, 
to reside, and took Myra with him. Mrs. Harper remained at 
New Orleans. In Philadelphia Myra was held out by Colonel 
and Mrs. Davis as their child, and was commonly known by the 
name of “Myra‘ Davis’, though a. few of their familiar friends 
knew her as their foster child—a fact that she did not know for 
many years afterwards. 


On their removal to Philadelphia, Clark gave to Davis the 
sum of $2,360, and for some unexplained reason Davis gave to 
Clark his notes for the amount, and in later years suit was 


brought against Davis by the executors under the will of 1811 


and judgment was rendered against him for the amount and 
interest, against his stout protest that the money was a gift to 
him for the support and education of the child. 


After his arrival in Philadelphia, Davis discovered that 
Zulime, Myra’s mother, was residing there, not far from his own 
house. Her then name was Gardette, and she was the wife of 
Dr. James Gardette. She visited Colonel Davis’s family on a 
single occasion, but had no interview with the child there or 
elsewhere, though not formally forbidden to see her. Davis testi- 


fied: ‘She once met me in the street, with Myra, and stopped to 


speak to me. She did not speak to Myra, or take any such notice 
of her that the latter remarked it. But she looked very hard at 
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Mere. seems to have been well treated in the Davis family. 


: She was well educated. She was amiably disposed, radiant and | 
brilliant, and popular with her associates. But she was kept 


entirely ignorant of her origin and was told none of the circum-. 
stances of her birth, and grew to womanhood supposing that 
Colonel and Mrs. Davis were her actual parents. She had been 
taken from the oan of Mrs. Harper when she was six years 

of age. 


In 1830, when Myra was twenty-four years of age, Colonel 
Davis was elected a member of the Legislature of Pennsylvania. 
While attending to his legislative duties at Harrisburg, he felt 
the need of certain papers he had left at home, and wrote to Myra 


f to make a search for them, and if found to send them to him. 
In making the search she came accidently upon some letters which _ 
in effect stated that mysterious facts surrounded her birth. 


Exceedingly distressed, it was necessary for Colonel Davis, on 
returning home, to disclose to her that she was not his actual but 
his foster child, and this he did without revealing to her the ugly 


_’ facts pertaining to her parents or her birth. His explanation . 


seemed to satisfy her, and she did not embarrass him with 


suspicious questions. 


In 1832 she was married to Mr. William Wallace Whitney, 
of Binghamton, New York. The Philadelphia newspapers carried 
the announcement as the marriage of “Miss Myra, daughter. of 
Col. S. B. Davis.” They took up their residence in New. York, 
and soon afterwards Mr. Whitney received from Colonel Davis 
a package containing a number of old letters which Davis sup- 
posed belonged to Myra. One of them was written by Joseph 
Bellechasse, and had inadvertently been placed in the package — 
by Davis. In the letter Bellechasse gave an account of a will 
made by Daniel Clark shortly before his death in 1813, which 
was said to have been suppressed, and by which his only daughter, 
then seven or eight years of age, was made Clark’s sole devisee 
of a vast property. | | 


Whitney and his wife went to Wilmington, Delaware, where 


Colonel Davis then resided, and there learned from him that she 


was the daughter of Daniel Clark, and that Clark in 1811 had con- 
veyed to Bellechasse fifty valuable lots in New Orleans in confi- 
dential trust for the use of his daughter Myra, which he thought 
Bellechasse still held for her benefit, and that Bellechasse, if still 
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now. resided at Cuba. Bellechasse had years 

previously written two letters to Myra, which for some unex- | 
plained reason she had never though ‘were sent by 
safe conveyance. 


Whitney and Myra returned to N ew York, ; saad) in 1833. went 
to Matanzas to see Bellechasse, and learned from him many im- 
portant facts, though he was careful to tell them as a fact nothing 
he did not know of his own knowledge. He told them he had 
formerly resided in New Orleans, and was there a trusted and 
confidential friend of Daniel Clark. He told her that she was the _ 
daughter of Zulime and Clark, but did not tell her whether her 
parents had ever been lawfully married, for that was a matter 
of which he had no personal knowledge. He told her of the lots | 
~ which had been conveyed to him.in 1811 and of the confidential 
trust held by him for her from her father. He told her that he 
was with her father the day before he died, and in his house a 
few hours after his death. He told her that Clark had made a 
will in her favor a short time before his death ; that the will named 
him, the Chevelier De la Croix and Judge Pitot as executors; 
that Clark, after the will was written, had left it over night with 
Mrs. Harper, in order that she might read it; that Judge Pitot — 
and a notary named John Lind had read it‘and read it to him 
in Clark’s presence shortly before Clark’s death; that the will 
was an olograph, written in English, was in Clark’s handwriting, | 
was dated July, 1813, and was signed by Clark; that in the will 
he had designated Myra Clark as his legitimate child and only 
: heir; that by it he made a bequest of $2,000 a year to his mother, 

‘ Mary Clark, during her natural life, and directed that an anhuity 
of $500 should be paid to “Caroline Desgrange”, who lived some- 
where in the North, until ,She arrived at legal age, when the 
annuity was to cease and she was to be paid $5,000 as her legacy, 

_and that a year after his estate was settled $5,000 was to be paid 
to a son of Judge Pitot’and an equal sum to a son of Mr. Du Buys, 
and all the rest and residue of the estate was given to Myra. And 
he told’ them that this will had been fraudulently suppressed 

- immediately after Clark’s death, and related, as far as he knew, 
the circumstances connected with its suppression. | 


Having received from Bellechasse such information as he 
was able to give them, and also references to certain citizens of 

_. New Orleans, Myra and Mr. Whitney went to that city for the. | 
a  perhost of establishing the will and to have it probated as Clark’s 
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~ last will oa testament. Early in his investigations there, Whitney 
charged that the will had been purloined and suppressed, and he 
"named certain persons as the ones who had purloined and sup- 


pressed it. For making this charge he was arrested for criminal 
libel, and was required to exécute a bail bond in the sum of 


$35,000, or go to prison. The purpose was to suppress Myra and — 


Whitney and compel them by intimidation to abandon their 
avowed purpose. It was the usual course of evil-doers who assume 
the attitude of scurrilously outraged righteous persons: Escape 
the charge by disgracing those who make it. Whitney declared 
his inability to make a bond for $35,000, but presented one for 
$25,000, and asked that it be accepted. But the court was obdu- 
rate: Whitney and Myra were among strangers; Relf was well 
reputed and prominent; twenty years had gone by since the act of 
suppression was committed; Bellechasse, who had given them all 
the information they possessed, was in far-away Cuba, and though 


_ named as one of the executors in the alleged will, had done nothing 
to have it legally established: For these reasons, the court would 
not accept the smaller bond tendered, and Whitney was sent to 


prison, and there confined for six weeks. The course pursued to 
intimidate him operated to his advantage. It not only aroused 
sympathy for him and Myra, in the city and elsewhere, but it 
created in the minds of divers persons a suspicion that there 


must be some truth in the charge. Bellechasse was remembered — 
as a man of unimpeachable character and careful speech, and 


he had written out the facts as he knew them, signed his name 


to the writing and placed it in Myra’s hands. 


Released from prison by \piving the large bond, Whitney 
proceeded unflaggingly to collect his proofs, and when he had 
obtained what he deemed sufficient, he and Myra, on June 18, 


- 1834, began a proceeding in the Court of Probates to have the 
will of 1813 admitted to probate as 3 the last will and testament of | 


Daniel Clark. 


The proceeding was vigorously tena’ by = and others. 


: It was pending in the Court of Probates for two years. The pro- 
bate judge was much’ impressed with the testimony. He was 


apparently convinced that the will of 1813 was actually written 
and executed by Clark, but was not convinced that Clark had 
not destroyed it before his death. No witness was produced-who 


had seen the will after his death, and the evidence that it was 
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‘MAJOR GENERAL EDMUND PENDLETON GAINES 
Engraved by J. B. Longacre from a Painting by J. W. Jarvis 
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their petition, on June 8, 1836. 
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suppressed by Relf or anyone else was not conclusive. He thought 


the law put upon the Whitneys the burden of proving affirmatively 


that the will was in existence after Clark died, and decided that. 
they had not successfully carried the burden. He ee denied 


& 


The denial of the. petition was a heavy blow upon Myra 
Clark. It embarrassed and hampered the other courts in granting 


her relief. It was an obstacle hard to overcome. x shackled her 


at every step for nineteen years. 


- Their petition having been denied by the Court of Ratan 
Whitney and Myra, being citizens of New York, on July 28, 1836, 
began suit in the Circuit Court of the United States for Loui- 


siana, and that suit was continued, on one ground or.another, 
until all the main issues were decided in 1868. oo 


But the suit was scarcely begun ‘hetods another calamity 
overtook Myra. In 1837, in the midst of a scourge of yellow-fever, 
Mr. Whitney died, after a sickness of a few hours, leaving three 
small children by her. The suit was continued in the name of 
Myra Clark Whitney as the only plaintiff. In 1839, she was mar- 
ried to General Edmund P. Gaines, and the suits were continued 
in their joint names until his death in 1849, and thereafter in her 


name alone until her death in“1885, and thereafter for four or 


five years by her administrator. All these suits will be briefly dis- 
cussed after other pertinent facts are fully stated. 


General Gaines was for many years an officer of the Army 


of the United States. In the War of 1812 he rose to the rank of | 
major-general, and received a vote of thanks from Congress for 
his successful defense of Fort Erie, and thereafter, with the ex-. 


ception of certain short intarvals, continued an officer of the Army 


till his death. At the time he married Myra Clark Whitney he 
was regarded as the Army’s most prominent officer, unless it were: - 
General Winfield Scott. His Army headquarters in his last twenty 


years were, for the most part, at New Orleans. It was generally 
believed that he married Myra for the purpose of giving her un- 
questioned social prestige and drawing to her public favor in her 


_ hardly contested suits. That, if true, brings into the case another 


romance. But it was probably not true, for, ‘though © General 
Gaines possessed an adventurous and chivalric spirit, their con- 
duct showed that they were affectionately devoted to each other 
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and very claltioidiabthe. But it is true that he stood by -her for 
ten years with gallant loydlty, and also true that after their mar- 


Yiage the animosfty towards her at New Orleans rapidly abated, 


and that thousands of citizens, there and elsewhere, ceased to 


speak harshly of her and wished her well in her hard: fight to 
‘remove the ugly stain from the names of her father and mother. 


| ; The death of General Gaines was another romantic feature | 
of the long litigation. It was clouded in mystery, and the mystery 


-has never been cleared away. An Austrian named Dreschler 


had been an officer in the army of Austria, and was there superbly 
trained in military matters. He came to America, became a nat- 
uralized citizen, joinedsour Army, and rapidly rose to the rank of © 


_ colonel, and was attached to the staff of General Gaines. One fine 
+ summer evening in 1849 General Gaines and Colonel Dreschler 
~ went with a gay party upon a large pleasure.boat plying Lake 
- Pontchartrain. There were many passengers. The moon shone 


bright and the boat was aflame with brilliant lights. There were - 
music and dancing. A little after nine o’clock Genéral Gaines and 
Colonel Dreschler were seen sitting at a table on one of the upper 
decks, drinking wine and quietly and pleasantly talking. Neither 
was ever seen again. When the boat returned to the wharf towards 
midnight they were missed. Inquiry and investigation revealed 
nothing. The lake was dredged and long search made for their 
bodies, but no trace of either was discovered. The cause of their 


‘disappearance remains a mystery to this day. Nothing to indicate 


murder or violence or a struggle was uncovered. It was quickly 
suggested that enemies of Mrs. Gaines, in order to weaken her 
cases and perhaps break her resolution and induce her to abandon 
them, by getting rid of the powerful support of General Gaines, 

had employed assassins to come quietly to the two men as they 

sat apart and throw them overboard; but the suggestion was soon | 
abandoned, because no fact to sustain it was discovered, and her 


adversaries, and particularly their lawyers, did not appear to be 


persons who would resort to violence to win a lawsuit. It was also 
supposed ‘that they -had arisen from the table and gone to the 


railing to get a better benefit of the breezes coming over the quiet 


waters, and while they stood there the boat made a lurching turn, 
and, somewhat intoxicated from drinking wine, they lost their 
balance, fell overboard and were drowned, and perhaps drawn 
under: the boat. Very few facts to sustain the supposition | were 
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| ever tai To be sure they were seen to be quietly drinking 
See wine as they sat at the table, but when last seen there were no 
- signs that either was intoxicated. 


General Gaines left almost all of his large estate to Myra, 
with specific and urgent directions that she use whatever part of . 
it was needed in the prosecution of her suits. Nevertheless, his a 
death was a hard blow to her. For fifteen years she had been __ | 
- fighting in the courts and had gained nothing, and now if she 
- went on she must go alone. Hard blows” seem to -have been her 
portion throughout a- long life. 


CHAPTER. VI 
THE MARRIAGE OF ‘CLARK AND ZULIME * Se 


When the report that Desgrange had a living wife when he 
married Zulime became current talk in New Orleans, Zulime and 
her sisters charged him with the crime of bigamy in imposing 
himself upon Zulime. He at first denied that he had ever been 
previously married, but later admitted that the charge was true. 


The strongest proof that he admitted the charge was the 
testimony of Madame Benguerel, whose reputation was not im- 
~ peached, and against whose character And veracity there was not 
even an insinuation. She testified: 
~My husband and I were intimate with Desgrange, and oe: 
when we reproached him for his baseness in imposing himself 
upon Zulime, he endeavored to excuse himself by saying that 
at the time he married -her he had abandoned his lawful wife, © 
and never intended to see her again. I was well acquainted 
with Desgrange;* and I knew his lawful wife, whom he 
_ married before he imposed himself upon Zulime. I knew her. 
in New York, where they were married, and I knew that she 
was there recognized by the public and acknowledged by t 
him as his lawful wife. I am not related to the defendants, 
nor to either of\them, nor am I with Zulime, nor am I at all 
interested in this suit. 


She did not state when ‘Desgrange made this admission; 7 
that is, she did not state the year, or the part of the year, the | 
admission was made. It could not have been made between the 

time Desgrange went to France in the spring of 1801 and his 
return to New Orleans “a few months” before September 4,1802, — | 
- unless he returned, as he said he expected to do, “in a few days” | 
after July, 1801. It may have been made before he went to Bor- | 
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deaux where, in July, 1801, the wrote the letter to Clark in which 
- he asked Clark to truly oblige him by aiding his wife with his 
advice, by which he may have meant to ask Clark to advise her 
not to be influenced by the rumor that he had a living wife when 
he married her. The evidence of defendants will be set out fur- 
ther on, and as a part of it will be a “paper,” found in 1849, 
which purported to be the record of a trial-in the ecclesiastical 
court in September, 1802, at which Zulime testified tha “about, 
a year since” she had gone to the North te ascertain the truth of 
_ a report that Desgrange previous to his marriage to her had mar- - 
ried another woman. If Zulime really so testified it would seem 
that the report became current in New Orleans before September, , 
1801, and while Desgrange was in Europe, and that he made thes — 
admission to Madame Benguerel and her husband either before . 
! he went to France in the spring of 1801 or after his return “a 
few months” before’ 4, 1802, when was 
formally made. 


AceotBing to the ae of her sisters, after it became 
publicly known that the report was true, Daniel Clark made pro- 
posals of marriage to Zulime, with the knowledge of all her — 
family. They considered it necessary that, before the proposals | 
were accepted, record evidence be obtained that Desgrange had 
_a living wife when he married Zulime. They learned from Madame 
- Benguerel that this former marriage had taken place in New | 
York, and Zulime and Madame Despau, her sister, three or four . 
years her senior, sailed to New York for the purpose of examining 
the records of the Catholic Church there. On their arrival there : * 
they learned that the registry of marriages performed by priests : 
prior to 1800 had been destroyed by fire. Clark~arrived soon 
_- afterwards, as it had been agreed and understood before they 
left New Orleans that he would do. Being unable to-find a record 
ce. “of the marriage, they made further inquiry and learned that a 
Mr. Gardette, then residing in Philadelphia, was present at Deg- 
grange’s prior marriage. They went to Philadelphia, found Gar- — 
- dette, and he told them that he was present at Desgrange’s mar- 
riage; that it was performed in New York in 1790 by a Catholic 
» priest; that he afterwards knew Desgrange and the women to 
| ‘ whom he was then married; that they lived together as husband 
and wife for about three years, and then Desgrange abandoned 
or her, and she married another man and sailed with him for France. 
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Thereupon Clark said to Zulime that she no longer had any 
reason to refuse to marry him, but that,it would be: necessary to 
keep the marriage secret until he had obtained judicial proof in 
the proper court that her marriage with Desgrange was void, 
and she had obtained a decree nullifying it. To these conditions 
Zulime assented, and in a few days she and Clark were privately - 
married by a Catholic priest, and there were present at the mar- 
riage, besides Madame Despau, a Mr. Dosier of New Orleans, arid © 
an Irish gentleman, a friend of Clark, from New York. 


“Not a great while after the marriage, Clark set out for 

Europe” (which would seem to fix the date as between June 27 | 
and August 7, when Clark was in and around Philadelphia, or as  - 
shortly before August 18, 1802). Soon after his departure they + 
received: a letter from their sister, Madame Caillavet, stating 

that the former wife of Desgrange had arrived in New Orleans... 

They hastened thither, and there Desgrange was prosecuted for 

bigamy, was condemned, was cast into prison, from which he 
escaped by connivance, was taken down the Mississippi River, 
: where he got to a ship, and escaped from the country, and did 
| 3 not return until 1805. -Father Antoine of the Cathedral Church 
| | _in New Orleans took part in the proceedings against him. 


| : All this was the testimony of Madame Despau, but her testi- 
, mony was strongly fortified by Madame Caillavet, who testified 
that while her two sisters were in Philadelphia Zulime wrote her  _~ 
that she had privately married Mr. Clark; that upon the arrival — 
of this “former wife” in New Orleans the former wife complained 
to the Spanish governor, who caused Desgrange to be arrested, 
and that he was prosecuted, found guilty of bigamy in having 
married Zulime, was cast into prison, and after some time ob- 
tained his release and left the country through the connivance _ 
of the Spanish governor. 


In her deposition taken in 1839, Madame Despau said that 
“all this happened in 1808, not a great while before the close of — 
the Spanish government in Louisiana,” which in fact, formally | 
and officially, closed on December 20, 1803. In her deposition 
taken in 1845, she said that the marriage took place in 1803. In 
her deposition taken in 1849, she testified that she was present 
at the marriage of Clark and Zulime in Philadelphia, and that 
“this, to the best of my recollection, was in 1803, although there 
are some associations in my memory which make me think it 
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ae) not improbable that the marriage may have taken place in 1802. 


It was, I remember, a short while previous to Mr. Clark’s going 
to Europe,” and “as’ well as I remember, it was in the early 
months of the spring of 1802 ae 1803.” | 


Tse was “a short while previous to Mr. Clark’s going to 
Europe” it was prior to August 18, 1802, for the letters attached , _ 
to Coxe’s tleposition showed that he left Philadelphia for New — 
York on August 7, 1802, for the avowed purpose of sailing for 
Europe and that he did actually sail on August 18th. But there 
is nothing in the letters or in the evidence indicating. that Clark 
did not join Zulime and Madame Despau in New York, helped 
them to make the search for the marriage record, preceded or 
went with them to Philadelphia, to see Gardette, was there mar- 
rid to Zulime, and reutrned to New. York before August 17th, 


and on the 18th departed for Europe. If it was “in one of the . 


- early months of spring’ of 1803, it was after Clark returned to 
_ New Orleans from Europe “in the beginning of the year 1803,” 
_ and between the date and April 18th, and that was not “a great © 
.while before the close of the Spanish government in Louisiana.” 
“Clark wrote to Coxe from New Orleans, on April 18, 1803, and 

~ no letter or other evidence tends to show’ that he did not secretly 

go to New York and ageeepearan during the preceding two or 
three months. 


| Furthermore, Clark’s letter to Relf & Chew, dated “Plaque- 
mines, Sunday, 27th June, 1802,” and Coxe’s letter to them dated _ 
August 6, 1802, in which he says that “since then he has come 
‘up to Germantown, and to-morrow sets out for N ew York, there | 
to embark for Europe,” indicate ample time for a private mar- 
riage in the six weeks between June 27 and August 7, 1802, and 
tend to support Madame Despau’s testimony that it took place 
a short while previous to ‘Mr. Clark’s going to Europe. 


After Zulime returned from Philadelphia with Madame Des- 
pau, she remained in New Orleans until 1807, and occupied the 
house handsomely furnished for her by Clark, in which she and 

- her sister resided, and there he often visited her, taking his tea 
with them almost every evening. His visits to her were well 
known, but their marriage was not promulgated, and was known 
only to her family, Boisfontaine and Harriet Harper, and pos- 
sibly to Bellechasse. Colonel Davis testified that Clark never 
discussed it with him and made no statement which justified 


é 
¢ 
} 
7” 
» 
i 
; 
> 
be 
| 
4 
* 
4 
~ 
ry + 
~ 
= 


The Romance. of American Courts By | 


him in saying it had or had not taken place. No witness ever 
heard Clark say he was not married to Zulime, or deny that the 
marriage had occurred, but the marriage, if it ever occurred, 
--was not made known to the public, but was kept a profound 
secret, and the secret was successfully concealed until Clark’s 
death, and even afterwards. 3 


He told Zulime, so her sisters: testified, that halle the mar- 


- riage could be publicly announced it would be necessary that a ~ 


suit be brought by her ‘to annul her marriage with Desgrange, 
_ and in consequence her suit for divorce was brought against him 
in June, 1806, and resulted in a decree in her favor. Up to that 


time there seems to have been not a discord between them, and 


in that year Myra was born. | 
About that time Clark became’ a candidate for Congress, 


and for that or some other undisclosed-reason, postponed the | 


promulgation of the marriage. The fact that he had a duel with 


Governor Claiborne in 1807 shows that he was the center of . 


much bitter feeling, and that may have in part influenced him 


to postpone its promulgation. He was electedia delegate from 
the Territory of Orleans, and went to Washington and attended 


the sessions of Congress held between. March, 1807, and March, 
1809. While he was there, Zulime heard that he was paying 
‘court to a Miss Caton of Baltimore, the daughter of a dis- 
tinguished family. This information sorely irritated and fretted 
her. In his absence, busybodies about New Orleans, who had or 
supposed they had a great interest in dissolving his connection 
with her, industriously tried to break it up, by writing him 
imputations against her character, and by filling her mind with 
scurrilous insinuations against him, till at length the mind of 


each was so poisoned against the other that, on his arrival after | 


the adjournment of Congress in 1807, they had a bitter quarrel, 


and separated. 


His continued refusal to promulgate their marriage had° 


greatly alarmed her, and so during that summer she and Madame 


_ Despau sailed to Philadelphia to get record proof of her marriage: © 


with him, bringing a letter of introduction from him to Daniel 


Coxe, his business partner. This indicated that no certificate of 


the marriage had been issued by the priest who performed it, 
for it seems reasonable that if Clark would give her a letter of 
- introduction to Coxe, he would -have shown her the marriage 
certificate, if he had one. This letter of introduction from Clark 
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to Coxe tends to contradict Coxe’s testimony that a letter from 
Clark introducing Zulime was presented by her to him in 1802, 
for if a letter introducing her was presented in 1802 why should 
Clark write another letter in 1807 introducing her to the same 
man? | 
The two sisters were unable to find any record “proof of the 
‘marriage of Clark and Zulime. All they could learn was that the 
priest who had performed the ceremony had gone to ae to 
reside. 


They then sent for Coxe, and mentionsi to him the rumor 
that Clark was courting Miss Caton, and Zulime told Coxe that 
she intended to promulgate‘the marriage unless she were satisfied 
that the rumor was not true. Coxe told them he knew it to be a 
fact that Clark was engaged to marry Miss Caton. Zulime replied 
that it could not be true; that Clark was married to her. Coxe 
then told her that she would never be able to establish her mar- 
riage with Clark, and suggested that she take advice of legal 
counsel, A lawyer, chosen by Coxe, came to see her, and after 
telling her that she could not establish her marriage with Clark, 
read to her a letter purporting to have been written by Clark 
to Coxe and stating that he was about to marry Miss Caton. 
Because of these statements to her and her inability to find a 
record of her marriage to Clark, she was reduced to a state of 
great uncertainty. She remained in Philadelphia, and in April, 
1808, Clark came to that city, transacted some business with 
~ Coxe, and returned the same montai to New Orleans, apparently | 

‘without seeing her. 


In consequence of these to have no further 
intercourse or communication with Clark, and in August, 1808, 
was married, in the regular form of the Catholic Church, under 
the name of Zulime Carriere, to a French physician named J ames 
Gardette, the same gentleman who, Madame Despau testified, five 
or six years previously had told her and Clark that he was present 
at the marriage of Desgrange and ‘‘a woman at the North” in 
1790. The marriage register of St. Joseph Church at the time of 
the trials had this legend: “Married by Right Rev. Michael Egan, 
James Gardette and Maria Zulime Carriere, in the year of our 
Lord 1808, August 2.” | 
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= This is the story of the breach between Clark and Zulime 


and of her later marriage to Gardette, as told by her sisters. 
‘Somewhat in corroboration of it, Coxe testified: 


Zulime did know of Mr. Clark’s addresses to Miss Caton. 
In an interview between her and me at her request, at her 
lodgings, she complained to me of Mr. Clark’s desertion of 
her, said she understood he was going to marry Miss Caton, 
and intimated that she considered herself at liberty to marry 
another. While I was there, Monsieur Gardette came«in and 
I took my leave. She never informed me, either before or 
after the death of Daniel Clark, that she had been married 
to him, nor that Myra Gaines was the ‘offspring of that 
marriage. 


Coxe also testified that Zulime, at the time of the “interview,” 
did not say that “Clark was married to her’, but that what she © 
said was that “Mr. Clark has promised to marry me.” Madame . 
Despau testified that she said “Mr. Clark is married to me”, and 
that is-likely what she did say,. If Clark had only promised to 
marry her, her marriage to Gardette was not censurable, for her 
marriage with Desgrange had been dissolved by a decree of the 
proper court in 1806; if she stated that “Mr. Clark is married to 
me” her marriage to Gardette was illegal and base, and it is not | 
likely that Madame Despau would have put into her mouth the 
words which showed its base character unless it were true that 
she was married to Clark, and tna: both she and her sister knew 
that she was... 


After the marriage of Zulime and seidieies they ee for 
a few years in Philadelphia, and then went to France. They 
lived reputably together, both in Philadelphia and France, for 
twenty-three years. He died in France in 1831, and Zulime went 
into mourning, and, according to Madame Despau, received prop- 
erty as his widow. Three children were born to them. The oldest, 


a son, was also named James Gardette. A few years after the ~~ 


death of Dr. Gardette, in fact in 1838, she returned to New 
Orleans, bringing with her her children: by him,-and ‘there she 
resided, quietly and in good repute, until her death in 1853. 


Clark made his last visit to Philadelphia in the spring of 
1811. Just before leaving New Orleans, he made the will in favor 
of his mother, and conveyed the fifty lots to Bellechasse and the 
large amount of real estate to Colonel Davis, in confidential trust 
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that, in case 2 of to himself, to certain notes 
eneral Hampton and use the money advantageously for 
Myra. He remained in Philadelphia until July, and on the 12th 
of that month wrote to Colonel Davis the letter in which he said 


that, in case of misfortune to himself, he committed Myra “under 


God to your protection”. Madame Despau testified that Zulime 


afterwards told her that Clark, on this last visit, sought an inter- 
_ view with her, and in the interview told her that he had become 


thoroughly satisfied that the things he had heard regarding her 
conduct during his absence in Washington, and which on his 
return had induced him to postpone the promulgation of his 
marriage with her, were calumnies and untrue; that he acquitted 


- her of all blame, and expressed the deepest regret that-her mar- 


riage to Gardette had placed an impassable barrier between them, 
and attributed her marriage to Gardette to = wicked and false © 


‘things said to her by Coxe. 


“Madame Despau was clearly incompetéat, to testify to the 
things said by Clark at that interview. They were not said to her, 
or by Clark in her presence, and if any one. ,was competent to 


testify to them it was Zulime, to whom they were spoken and who 


was alive and within the jurisdiction of the court when Madame 


_Despau repeated what Zulime had told her; and by modern rules 


of evidence Zulime herself was incompetent to testify to Clark’s — 
admissions or statements to her, for death having closed Clark’s 
mouth the law closed hers. The testimony was clearly incom- 


--petent hearsay—a recital of what Zulime had told the witness 


Clark had said to her in the absence of the witness. But Madame © 
Despau’s Statement went in without objection, -_ therefore could | 
not be ruled to have been incompetent. ~ ee 


But, other competent witnesses testified to ‘the same effect. | 
Boisfontaine and Bellechasse testified that Clark talked with them, 
in the last few years of his life, about Zulime’s marriage with 


Gardette, and stated that She was not to blame in the matter, and 


that he deeply regretted that her marriage to Gardette made 
impossible a reconciliation between them, and that if it had not 
been for that impassable barrier he would have sought a restora- 
tion of their marriage relation. And those witnesses were com- 
petent to testify to these admissions on the part of : Clark. 


_ After her return to New Orleans from France in 1838, Zulime 


and her son James Gardette were one day, in 1849, looking over 
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i‘ pack of letters and other papers which had belliiaiad to his 
‘ father. A paper fell to the floor, and on examination it proved 


to be a marriage certificate made in- 1806 by a Catholic priest, 
Rev. William V. O’Brien, pastor of St. Peter’s Church, New York, - 
_ written in Latin and certifying that-he had in {1790 united in 
_matrimony Jacobus Degrange and Barbara m Orci. And that 
certificate Zulime turned over to mate Gaines and it was produced | 
at the next trial. 


+ During the fifteen years Zulime resided in New Orleans after 
her return to America various ones of the suits were being tried, 
and she was during the entire period within the jurisdiction of | 
the court. She could have been called to testify at five or six of 
< the trials, and her deposition could have been taken at any time. 
In fact, one day‘while one of the cases was being tried she was 
present in the courtroom for a short time, and a little later, at 
the request of some of the defendants, a commissien to take her 
deposition was ordered by the court to be issued. But it was 
never used, and for some reason undisclosed by the long record 
her deposition: was never taken, and she was never called to 
testify, either by Myra Gaines or any one of the many defendants. 


- Why was she not called? There is no intimation, in either 
brief or evidence, that her mind or memory had become impaired ; 
-and if not, she knew better than any other living person whether 
Caroline was Clark’s child or Desgrange’s child; she knew better 
than any other person could know whether Coxe’s testimony was 
true; she knew better than any other whether Caroline was born 
in New Orleans in 1801 or in Philadelphia in the spring of 1802; 
and if Caroline was born in Philadelphia, as Coxe testified, she 
knew whether it was true that, as soon as she was able to travel, 
after the child was’ born, she returned to New Orleans, leaving - 
the child concealed in the hands of nurses selected by Coxe; she | 
couldhave told, if Caroline was born in New Orleans, when and 
why she was taken to Philadelphia and brought up there; and she 
could have told better than anyone else whether she received two 
letters of introduction from Clark to Coxe, one in 1802 an 
another in 1807, or only the one which Madame Despau said she 
received in 1807. She would have been a competent witness to 
_ contradict Coxe; she would have been a competent witness to 
explain many other important facts, told not only by Coxe but 
by Davis and other witnesses; which remain dark and obscure. 
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Bae did not Myra call her? Probably because Myra felt 
- that Zulime had suffered enough already, and with a daughter’s 
sensibilities for an erring mother she would not further add to 
her humiliation by requiring her to tell again the ugly facts which 
for twenty-three years in Philadelphia and France she had tried 

to forget. -Generous praise for Myra! | 


= But sid did not the defendants call her? ‘Probably because 
_— they knew she would testify that she was married to Clark in 
1802 or 1803, that Desgrange was the father of Caroline, that 
- DeSgrange had confessed to her that he had a living wife when 
she married him, and that she would flatly contradict Coxe. Pos- 
sibly because they, too, were touched with, a delicate pity for an 
erring woman who in her— younger days had been grievously 
wronged by an overpowering man of high social station and com- 
bas: manding influence, and for thirty or forty years thereafter, cer- 
tainly ever since her marriage to Dr. Gardette, had pursued an 
‘i -. orderly and upright course, faithful ahd true at every step, 
_. ‘washing her hands as clean of every stain as any hapless woman 
could. Attabute to en the of me better motive! 


CHAPTER VII 
THE AFFIRMATIVE EVIDEN CE 


In this chapter will be given the testimony of the main wit- 
nesses relied upon by Myra Clark Gaines to prove her case. 


Sam tee the outset it should be remarked that Myra did not herself 
| testify—except to formal matters and stich things as the acci- 
dental discovery of her origin, and her testimony as to these things 
was in no wise contradicted. On the main issues she knew nothing 
except what she had learned from others. She was only six or | 
seven years of age when she was taken to Philadelphia by Colonel 
od and Mrs. Davis, and as she grew toward womanhood was led by 
»  , them to believe that she was their child, and did not fully learn 
otherwise until after her marriage, at the age of twenty-six, to 
Mr. Whitney in 1832, when she read the letter from Bellechasse 
which Colonel Davis had inadvertently inclosed in the package 
sent to them. She depended. upon others to prove that she was 
born of a lawful marriage between Clark and Zulime, and that 
Clark made a will in 4813 by which he acknowledged her as his 
legitimate daughter and only child and devised to her all his 
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: property except an annuity .to his mother and wit legacies to 
: three or four other persons. ; 


It should also be stated, at the outset, that no papers of 
Daniel Clark, except the will of 1811, and letters already or 
i e hereafter quoted, 4nd deeds to him and contracts between him 
| and others, and book accounts, were produced at the trials, and | 
’ that it was frequently charged by her attorneys at the trials, and 
. only perfunctorily denied, that all his file cases, private writings, 
documents and memoranda, and all his letters from Zulime, if 
there ever were any such, were taken from his cabinet, desk and 
trunks, by. Relf, within a few days after his death, and none of 
them, of any importance and bearing on the great issues, except 
| LB the letters heretofore and those hereafter to be mentioned, was. & 
~~ ever produced in court, and if any such there were their existence 
was denied. 


And now for the ‘testimony of her witnesses. It is thought 
best to set it out in their own words, for thereby its credibility, . 
its consistency and. its probative force can be more clearly per- 
ceived. 


FRANCOIS DUSUAU DE LA CROIX, or the Chevelier De 
la Croix, it has already been stated, two days after Clark’s death, 
which occurred on August 16, 1813, filed a petition in the Court 
of Probates at New Orleans, in which he stated he had strong 
reasons to believe, and did verily believe, that a last will, posterior 

. to the one which had been presented for probate (which was the - 
~ will of 1811), was in existence at the time of Clark’s death, and 
in which he prayed that every notary public in the city be sum- 
moned immediately ‘“‘in order to certify, under oath, if there does 
or does not exist in his office any testament or codicil or sealed 
packet deposited by the said late Daniel Clark.” The statutes of 

Louisiana then provided for such a petition and summons, and | 

fixed a severe penalty for a false return. All-the notaries were — | 

- summoned, and all certified under oath that no will or sealed ~ | 

packet of Daniel Clark was in their possession. a | 


In 1834, after Myra Whitney and her then husband had 
presented their petition to the Court of Probates, alleging that 
Clark’s last will had been made in July, 1813, that it was in 
existence at the time of his death, that it had bom fraudulently | 
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suppressed, and praying that it be admitted to probate as his 
last will, De la Croix testified: 


I. was intimate with Mr. Clark, for a great many years, 


and up to the time of his death. Some few months previous 
to that event, Mr. Clark visited me; and expressed a wish 
that I should become his executor. In this conversation he 
spoke of a young female, named Myra. He expressed a wish 
that I should become tutor to this female, and that she should 
be sent to France for her education, and said he would leave 
Ker a sufficient fortune to do away with the stain upon her 
birth. A month or two after this, I called to see Mr. Clark 


at his house, and found him in his cabinet. He had just — 


sealed up a packet. He said, “My last will is finished, and 
is in this packet”. The superscription on the packet was in 

- these words: “Pour etre ouvert en cas de mort,” which in 
English, means, “To be opened in case of death”. Clark 
threw it down in my presence, and told me that it contained 
his last will and some other papers which would be of service. 
That was about fifteen days before his death. I did not see 

the will, nor do I know anything about its contents. I only 
saw the package with the superscription on it. In this con- 

versation, Mr. Clark observed that he had named Relf 
and B. Chew as his executors in a former will. 


: The Supreme Court, in a subsequent suit brought against 
De la Croix by Myra Clark Gaines, repudiated his statement that | 
he did not know “anything about its contents”, holding that his 
other statements and his acts showed that he did know. A few 
months after the will of 1811 was probated, he bought property 
belonging to the Clark estate, from Relf, and it was for the value 
of that property that Myra Gaines sued him, and the court held 
that he had a selfish interest to subserve when he said he did not 
know the contents of Clark’s “last will”. 


HARRIET HARPER’S deposition was taken three times, 
the first in 1835 for use in the Court of Probates, and the other 


- two, within a period of about twelve years later, for use in the — 


trials in the U. S. Circuit Court. She was the wife of the William 


Harper who was the nephew of: Colonel Davis and a member of | 
the firm of Davis & Harper, to which Clark had furnished mie 


credit .by which they were enabled to operate the plantation on. 
which both resided. Mr. Harper was deceased when she testified! 
and at the time her last deposition was taken in 1849 she was 
the wife. of a Mr. Smyth, Her three cepeeenen are in full accord. 
In them she said: 

Mr. Clark and ‘my late were intimate friends. 


I suckled in her infancy Mr. Clark’s daughter Myra. I did 
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it voluntarily, in consequence of lise having suffered from 
the hired nurses. Mr. Clark considered that this constituted 
a powerful claim upon his gratitude, and he afterwards gave — 
me his confidence respecting her.-I was residing ‘with my late 
husband in the family of his uncle, Colonel Davis, when the 
infant Myra was brought into the family by Colonel and 
Madame Davis. I had at that time an infant of my own. I 
was solicited by them to suckle the infant they had brought. 
Colonel and Madame Davis told me she was the child of 
Daniel Clark. Mr. Clark afterwards assured me she was- 
his child, and always told me she was his only child. She 
was always called “Myra Clark” by the whole family. I 
never knew her by any other name until after her marriage. 
Mr. Clark, during his continued attentions to, and while 
caressing her, ever called her his “‘dear little daughter Myra’’. 
His affections and attentions to her seemed to increase with 
her age; in fact, he showed, and seemed to feel, all the 
paternal regard for her that the most. affectionate father © 
could show to an only child. Her clothing and playthings, 
which were of the most extravagant and costly description, 
were provided for her by him; he also purchased for her a 
valuable servant. He invariably spoke of her to me as his only 
child, and as destined to inherit his splendid fortune. I 
‘witnessed ‘the continued and increasing parental solicitude 
of Mr. Clark for his daughter Myra, from her early infancy 
till 1812, when her departure for Philadelphia with the - 
family of Colonel Davis took place. Mr. Clark continued his 
frequent visits to my husband and myself till his last sick- 
ness in 1813. Up to that period he always spoke of his 
daughter Myra with the most enthusiastic affection. 


On the occasion of the duel which Mr. Clark had with | 
Governor Claiborne, in, I think, 1807, he told me, after that 
affair, that he had previously, by way of precaution, secured 
to his daughter Myra the amplest provision, in case he should 
have fallen, and also that he had left documents so arranged 
as to manifest everything of interest to her. Afterwards, in 
1811, when he was about to visit Philadelphia, he told me 
that he had made arrangements, by means of confidential 
' transfers, to secure the interests of his said child, and had 
also left with Chew and Relf a will in favor of his mother ; 
that this will was the result of his situation at the time. 


: In 1813, some few months before his death, Mr. Clark - 
told me he felt he ought no longer to defer securing his estate 
to his daughter Myra by a last will. Near this period, He 
stopped one day at my house, and said he was on his way 
to the plantation of Chevalier de la Croix, for the purpose 
of requesting his consent to be named in his will one of his 
executors, and tutor to his daughter Myra. On his return, 
he told me with much apparent gratification that De la Croix 
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had consented to serve, and that Judge Pitot and Colonel 
Bellechasse had consented to be the other executors. About 
this time he commenced making his last will. Between this 
period and the time he brought his last will to my house, 
Mr. Clark spoke very often of being engaged in making his 
last will; he always spoke of it in connectiga with his only 
and beloved daughter Myra; said he was making it for her 
. sake, to make her his sole heiress, and to isure her being 

educated according to his wishes. 

At the times Mr. Clark spoke of being engaged in mak- 

ing his last will, he told me over and over again what would 
constitute its contents; that he should in it acknowledge the 
said Myra as his legitimate daughter, and bequeath all his © 
estate to her, but direct that an annuity of $2,000 a year 


should be paid his mother during her lifetime, and an annuity _ 
of $500 a year to a young female at the north of the United — 


States, named Caroline Desgrange, till her majority; then it 
was to cease,:and $5,000 was to be paid to her asa legacy; and 
that he would direct that one year after the settlement of his 
estate $5,000 should be paid to a son of Judge Pitot, of New 
Orleans, as a legacy; at the same period $5,000 as a legacy 
to a son of Mr. Du Buys, of New Orleans; and that his slave 
Lubin was to be freed, and a maintenance provided for him. 


In his conversations respecting his being engaged in 
making his last will, he talked a good deal about the plan of 
education to be laid down in his will for his daughter Myra; | 
he expressed frequently his satisfaction that the Chevalier | 
de la Croix would be her tutor. He often spoke with earnest- 
ness of the moral benefit to his daughter Myra from being 
acknowledged by him in his last will as his legitimate daugh- 
ter, and he often spoke of the happiness it would give his 
mother; he expressed the most extravagant pride and am- 
bition for her; he would frequently use the emphatic language 
that he was making her a bill of rights; he mentioned at 
these times, that this would contain a complete inventory of 
all‘ his estate, and explanations of his business, so as both 
to render the administration. on ‘his estate plain and easy to 
his friends, Chevalier de la Croix, Judge Pitot and Colonel 
Bellechasse, and as a safeguard to his estate, in case he should 
~ not live long enough to dissolve and adj ust all his pecuniary 
relations with others. 


| About four weeks before his death, Mr. Clark brought. 
- his will to my house; as he came in, he said, “Now my will is 
finished; my estate is secured to Myra beyond human con- 
tingency ; now,.if I should die to-morrow, she will go forth 
to society, to my relations, to my mother, acknowledged by 
me, in my last will, as my legitimate daughter, and will be 
educated according to my minutest wishes, under the super- 
intendence of the Chevalier de la Croix, and her interests will 
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be under the care of Chevalier de la Croix, Judge Pitot and 
Colonel Bellechasse. Here is the charter of her rights; it is 
now completely. finished, and I have brought it to you to 
read’. He left it in my possession, until the next day, and 
I read it deliberately from beginning to end. 


In this will Mr. Clark acknowledged Myra Clark as his 
legitimate daughter and only heir, designating her as then 
living in the family of S. B. Davis. In this will, Mr. Clark 
bequeathed all his estate to the said Myra, but directed that 
an annuity of $2,000 should be paid to his mother during 
her lifetime, and an annuity of $500 would be paid to Caro- 
line Desgrange, till she arrived at majority, when the annuity 
was to cease, and $5,000 were to be paid to her as\a legacy. 
He directed that one year after his estate was settled, $5,000 
should be paid as a legacy to a son of Judge Pitot, of New 
Orleans, and that one year after his estate was settled $5,000 
should be paid as a legacy to a son of Mr. Du Buys of New 
Orleans; and he provided for the freedom and maintenance 
of his slave Lubin. He appointed Mr. Dusuau de la Croix, 
James Pitot and D. D. Bellechasse executors; he appointed 
Mr. Dusuau de la Croix tutor to his daughter Myra, ~.and 
gave very extensive instruction in regard to her education. 
This will contained an inventory of his estate, and explana- 
tions of his business relations. The whole of this will was in 
Mr. Clark’s handwriting; it was an olographic will; it was | 
dated July, 1813, and was signed by him. I was well ac- 
- quainted with Mr. Clark’s handwriting and signature. 


The last time Mr. Clark spoke to me about his daughter 
and his last will, was on the day he came out for the last time 
(as far as I know) from his house, which was the last time 
I saw him; he came to my house at noon, complained of feel- 
ing unwell, asked leave to have prepared for him a bowl of 
tea; he made his yisit of about two hours’ duration, talking 
the whole time of his daughter Myra and his last will; he 
said that a burden of solici was removed from his mind 
from the time he had sectired to her his estate beyond acci- 
dent, by finishing, his dast will; he dwelt upon the moral 
benefit to her in society from being acknowledged by him in 
his last will as his legitimate daughter; he talked about her 
education, said it would be the greatest boon from God to 
live to bring her up, but what was next to that were his com- 
prehensive instruction in his will in regard to her education, 
and her being committed to the care of the Chevalier de la Ss 
Croix, who would be a parent to her. 

After Mr. Clark’s death, Colonel Bellechasse stopped at 
my house and told me Mr. Clark’s last will was suppressed, 
and that the old provisional will of 1811 was brought for- 
ward. He repeated what Mr. Baron Boisfontaine and Lubin 
said (as he said) about the matter. Knowing well: the un- 
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‘bounded confidence reposed in Lubin by ‘Mr. Clark, I sent 


for him; he came and related to me what he said occurred 
soon after. Mr. Clark’s death. I understood that the notaries 
of New Orleans were summoned soon into court on the peti- 
tion of Mr. Dusuau de la Croix, to swear whether they had 
a duplicate of Mr. Clark’s last will. The late John Poultney, 
of New Orleans, came with several friends to examine an 
iron chest of Mr. Clark’s that stood in my house, in the faint 
hope, as they said, of finding a duplicate of Mr. Clark’s last 
will, that is, the will of 1813. This was immediately subse- 


' quent to Mr. Clark’s death. 


Mr. Clark was a man of powerful and acknowledged 
talents, towering “ogra ii great pride and dignity of charac- 
ter, strong feelings and affections. The spectacle of such a 
man absorbed in one object that seemed to engage all his 
faculties, was of itself highly. impressive. To the exclusiye 
love for his child, all who were intimate with him could bear 
witness; but when he came to frame his last will, arrange | 
his plans for her future aggrandisement, for her education, 
and embody principles and advice for her government 


- through life, his wish and effort by means of his last will to 


carry himself beyond the grave, in all his relations as a 


parent to his sole and orphan child, these scenes are as vivid 


also 


to my mind as if they had lately occurred. 


In one of her depositions, Mrs. Harper, then Mrs. Smyth, 
testified: 


Mr. Clark on going on to Washington, after his election 
to Congress in 1806, left as a servant with Zulime at New 
Orleans the wife of his own personal servant, a slave whom 
he much liked; named Lubin. While he was thus absent, 
certain individuals who had, or supposed they had, a great 
interest in dissolving his connection with the mother of the 


- child, Myra Clark, commenced a plan of breaking it up, by 


writing to Mr. Clark, as he afterwards told me, imputations 
against her, and by filling her mind with unfavorable im- 
pressions against him, till at length his mind was so poisoned 
that, when~-he arrived in New Orleans, he and she had a . 
severe quarrel, and separated; immediatly after which, she 
left New Orleans, with -her sister, Madam Despau, and I 
understood that they went to Philadelphia. 


PIERRE BARON BOISFONTAINE testified : 


Mr. Clark at his death left a daughter named Myra, 
whom he acknowledged as his own before and after her birth, - 


and as long as he lived. In my presence he spoke of the | 


necessary preparations for her birth, and asked my brother’s 
wife to be present at her birth,.and in my presence he pro- 
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posed to my sister and brother-in-law, Mr. S. B. Davis, that 


they should take care of her after her birth. After her birth 


he acknowledged her to me as his own, constantly, and at 
‘ various places. He was very fond of her, and seemed to take 
pleasure in talking to me about her.., : 


- When he communicated to me that he was making his 
_ last will, he told me he should acknowledge her in it as his 
legitimate daughter. The day before he died he spoke of her 
with the interest of a dying parent, as heir of his estate 
in his last will. 

I was present at Mr. Clark’s house about fifteen. days 
before his death, when he took from a small black case a 
sealed packet, handed it to Chevalier de la Croix, and said: 
‘““My last will is finished; it is in this sealed packet, with 
valuable papers; as you consented, I have made you in it 
tutor to my daughter. If any misfortune happens to me, will | 
_ you do for her all you promised me? Will you take her at 
once from Davis? I have given her all my estate in my will, 
an annuity to my mother, and some legacies to friends. You, 
Pitot and Bellechasse are the executors.”’ | 


About ten days before this, Mr. Clark, talking of Myra, 
said that his will was done. Previous to this, he often told 
me, commencing about four months before his death, that 
he was making his last will. Two or three days before his 
death, I came to see him on plantation business. He told 

me that he felt quite ill. I went to the plantation to set 
things in order, so that I might stay with him, and returned 
the same day, and stayed with him constantly till he died. - 
The day before he ‘died, speaking of his daughter Myra, he 
told me that his last will was in his office-room below, in 
the little black case; that he would die contented, as he had 
insured his estate to her in the will. He mentioned his pleas- 
ure that he had made his mother comfortable by an annuity 
in it, and remembered some friends by legacies. He told 
me how well satisfied he was that Chevalier de la Croix, 
' Judge Pitot and Bellechasse were executors in it, and sei 

alier De la Croix Myra’s tutor. 


About two hours before his death he showed strong 
feelings for said Myra, and told me he wished his will to. 
be taken to Chevalier de la Croix, as he was her tutor, 
as well as one of the executors in it; and just afterwards 
told Lubin, his confidential servant, to be sure, aS soon as. 
he died, to carry his little black case to Chevalier de la Croix. 
After this, and a very short time before Mr. Clark died, I 
saw Mr. Relf take a bundle of keys from Mr. Clark’s armoire, 
one of which I believe opened the little black case; I had 
seen Mr. Clark open it very often. After taking these keys 
from the armoire, Mr.’ Relf went below. When I went below 
I did not see Mr. Relf, and the office-room door was shut. 
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Lubin told me that when Mr. Relf went down with the keys 
from the armoire, he followed, saw him then, on getting . 


- down, go into the office-room, and that Mr. Relf, on going 


into the office-room locked the office-room door. 


On crobs-examination, he testified : 
I was with Mr. Clark when he died, sid by him con- 


_ stantly for the last two days of his life. About two hours 


before he died he spoke of his last will and his daughter 
Myra in connection, and almost his last words were about 
her, and that his will must be taken care of on her account. 


When, after Mr. Clark’s death, the disappearance of his 
last will was the subject of conversation, I related what he 
told me about his last will in his last sickness. Judge Pitot 
and John Lind, a notary, told me that they read the will not — 
many days before Mr. Clark’s last sickness; that its contents 
corresponded with what Mr. Clark had told me about it; 


that when they read it, it was finished, was dated, and was © 


signed by Mr. Clark; was an olographic will; was in Mr. 
Clark’s handwriting; that in it he acknowledged the said 
Myra as his legitimate daughter, and bequeathed all his 
estate to her, gave an annuity to his mother, and legacies 
for some friends. 


The mother of Myra Clark was a lady of the Carriere 


. family; not being present at any marriage, I can only declare 


it my belief that Mr. Clark was her husband. It was repre-. 
sented to me that this lady married Mr. Desgrange in good 


_ faith, but it was found out sometime afterwards that he had 


already had a living wife, when the lady separated from 
him. Mr. Clark, sometime after this, married her at the 
North; when the time arrived for it to be made public, inter- 
ested persons had produced a false state of things between 
them;; and this lady, living in: Philadelphia, and Mr. Clark 
not there, Was persuaded, by a lawyer employed, that her | 
marriage with Mr. Clark was invalid, which believing, she 
married Monsieur Gardette. He frequently lamented to me 
that this barrier had been made, but said that she was blame- 
less. He said he would never give Myra a step-mother. He 
spoke to me of his daughter Myra from the first as legitimate; 
and when he made known to me that he was making his last 
will, he said to me that he should declare her in it as his 
legitimate daughter. From the above I believe there was a 


marriage. The said Myra is the only child Mr. Clark ever 


acknowledged to me as his. | 


From the time of said Myra’s birth Mr. Clark treated 
me as a confidential friend, in matters relating to her and to 


affairs 
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pn his deposition taken in ces, Boisfontaine further testified 


cross-examination: 


My age is about fifty-eight years. I have been sometime 
in Madisonville; the place of my family abode is near New 
Orleans, opposite side of the river. I was eight years in the 
British army. I was several years agent for Mr. ‘Clark’s 
plantations. I am in no manner connected with, or related 
to, any of the parties to this suit. I knew Daniel Clark 
between nine and ten years; I knew him as the father of 
Myra Clark; she was born in my house, and was put by Mr. 
Clark, when a few days old, with my sister and brother-in- 
law, Samuel B. Davis. I was Mr. Clark’s agent for his 
various plantations, and when he died I was the manager 
of the one on which I then resided. He respected our mis- 
fortunes, knowing that our family was rich and of the highest 
standing in San Domingo before the Revolution. 


Mr. Clark acknowledged and recognized: Myra Clark as 
his child. He made no question on this subj ect before or after 
her birth, and as long as he lived he exercised the authority 
of a. parent over her destiny. He was a very fond parent. 
He sustained the house of Mr. Davis and Mr. Harper, because 
my sister had her in care, and Mrs. Harper suckled her. 
He sustained Harper as long as he lived, and conferred great 
benefits on my brother-in-law, Mr. Davis. He spoke of her 
mother with great respect, and frequently told me, after her 
marriage with Mr. Gardette, that he would have made his 
marriage with her public, if that barrier had not been made, 
and frequently lamented to me that this barrier had been 
made, but said that she was blameless. 


| When in 1813, he communicated to me that he was 
_ making his last will for Myra, he showed great sensibility 
as. to her being declared legitimate in it. While I was with 
him at his death-sickness, and even at the moment he expired, 
he was in perfect possession of his senses, and no parent 
could have manifested greater affection than he did for her 
in that period. Nearly his last words were about her, and 
that his will must be taken care of on her account. She, the 
said Myra, is the only child Mr. Clark ever acknowledged 
to me to be his. She was born in July, 1805. 


Mr. Clark considered me an intimate and confidential 
friend. I was a friend of that confidential character from. 
Myra’s birth to the time of his death, and he treated me as 
a confidential friend in matters relating to her and his af- © 
fairs generally. My recollection of the facts relating to his 
- last will is distinct. The circumstances connected with them 
were of such a character, that my recollection. of them could 


not be easily, impaired. | 
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JOSEPH D. D. BELLECHASSE was the “Colonel Belle- 
chasse’”’ to whom Mrs. Harper referred in her depositions. He 
was the man to whom Clark in May, 1811, had conveyed the fifty 
lots in confidential trust, and the man from whom, when Myra 
and Mr. Whitney visited him at his then home at Matanzas, Cuba, 
in 1833, Myra had first learned Daniel Clark had by his last will 
devised to her a vast property. He testified: 


Mr. Clark carried me with him on divers occasions to © 
see Myra, and in my presence he manifested for her the most 
ardent love. He always gave me to understand, as well by 
reason of his extraordinary affection for said Myra, as by 
his positive declarations to that effect, that she would be 
the heiress of his fortune. In 1811, when he was about to 
make a visit to the North, in a formal act or deed of sale 
before a notary public, he conveyed to me some lots, perhaps 
fifty, as if I had paid the due price for them, when in truth 
nothing had been paid, for the sale was made with or under 

. the confidential understanding that I should hold them for 
' the sole use and benefit of said Myra, in the event of his 
death before his return. On his return, I wished to reconvey 
them to him, but Mr. Clark would not allow me to do so, wish- 
ing, as I suppose, to give another proof of his confidence in 
my honor and rectitude, particularly as he never wished to 
receive any written ackno gment of the confidential 
nature of the sale. > 
In. 1813 he told me he was thinking of reducing to 
order his affairs, and of making his last will, so as not to 
leave any longer exposed to risk the standing and fortune . 
of his child, and that he wished me to consent to become | 
one of his executors. I did so consent. He spoke of Judge © 
Pitot and Chevalier de la Croix as persons whom he con- . 
templated to have associated with me. He spoke with much 
_ reflection and deliberation of his being occupied in preparing 
his ‘last will. On these occasions’ he spoke in the most impres- 
sive and emphatic manner of Myra as the object of his last 
will, and that he should in it declare her to be his legitimate 
child and heiress of all his estate, and he accordingly so made 
his last will. 

_A very short time before the sickness that ended in his 
death, Judge Pitot and I were again present at his house, 
and he conversed with us about Mvra in the paternal and 
affectionate terms as theretofore. He told us that he had 
completed and finished his last will. He told us that Judge 
Pitot, the Chevalier de la Croix and myself were the exe- 
cutors named in it, and that apart from some legacies for 
his friends, and a due pension for his mother, his daughter 

Myra was made the heiress of his fortune, duly habituated 
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for that purpose. He then took from a small black case his 
said last will, and gave it open to me and Judge Pitot to 
look at and examine. It was wholly written in the hand- 
writing of the said Daniel Clark, and it was dated and signed 
by the said Clark in his own handwriting. Pitot, De la Croix 
and myself were the executors named in it, and in it the 


said Myra was declared to be his legitimate —* and 


the heiress of all his estate. 
Some short time afterwards I called to see him, and 


learned from Mr. Relf that Mr. Clark was sick in bed, too 


sick to be seen by me; however, indignant at an attempt 
to prevent me from seing my friend, I pressed forward into 
his room. Mr. Clark took me by the hand, and with affec- 
tionate reprehension said: “How is it, Bellechasse, that you 
have not come to see me before since my sickness? I told 
Relf to send for you.” My answer was, that I had received 
no such message or account whatever of his sickness from 
Relf. I said further, ““My friend, you know that on various 
occasions I have been your physician, and on this occasion 
I wish to be so again.” He looked at me, and pressed my 
hand. Fearful of oppressing him, I retired, and told Relf 
I would remain to attend occasionally to Mr. ‘Clark. Relf 
said there was no occasion for it; that the doctor, or doctors, 
had ordered that Mr. Clark be kept as quiet as possible, and- 
not be allowed to talk. I expressed apprehension for the sit- 
uation of Mr. Clark, but Relf expressed a different opinion; 
and on Relf’s promise to send for me if there should appear 
to be any danger, I departed. On the next day, without 


“receiving any message from Relf, I returned and found 


Clark dead. 


I continued my way till I reached Pitot’s whom I found 


’ much affected by the death of Mr. Clark, and very indignant 


erat the conduct of Relf, as well for having always prevented 


the assistance of Clark’s friends, as for not having informed 
them (particularly him, Pitot, who lived near Clark) of his 
approaching dissolution. Coupled with his indignation that 


they had not been informed, he said that: by their presence 


the fraudulent suppression of his will might have been pre- 


vented. “What!” I said, “has Clark’s last will disappeared?” 


“Yes, my friend; it was not in the case in which he had 


placed it, and the succinct and provisional will of a dozen 


lines, which he previously made when about sailing for the 


North, and which he delivered to Relf, has been brought 
forward.” 


On cross-examination he testified: 


To fulfill my sacred duty towards Mr. Clark and his 
daughter, I wrote and sent her, many years before I saw 
her in Matanzas in 1833, two letters, to Philadelphia. In these 
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letters I informed her of the confidential trust held by me 
for her from her father, and of the fraudulent suppression 
of her father’s last will, made in her favor; but neither of 
these letters, although sent by a safe coriveyance, got into 
her hands, as she assured me afterwards in Matanzas.- In 
that place, I spoke at length with her and her husband of 
her rights, and of the cruel suppression of those rights. 
Since that time I have never seen them. On some occasions 
I wrote to them again, always assuring them of my friendly 
and almost paternal — towards the child of my old 


friend. 


I cannot swear that Clark was married : Miss Gervlars. 
the mother of Myra, although many persons affirmed that 
such was the fact; but Iam well assured that, if he was not 
married to her, he Was never married to any other woman. 
And I do solemnly swear that I never heard Mr. Clark speak 
of having any other child besides the said Myra; I never 
heard him say that she was a natural child; I never heard 
him speak of any stain upon her, or her birth, but on the 


contrary he styled her in his will of 1813 as his legitimate 


daughter, and he told me that she was his only child. 


| The last will of Clark, his will of 18138, was legal in 
form. Few men were equal to Clark in talents and intelli- 
gence. He was well instructed in the principal matters that 
appertain toa gentleman and the proprietor of vast pos- 
sessions; and the future happiness, fortune and standing of 
his child was the objects dearest to his heart, and he satisfied 
himself that there was no obstacle to his bestowing his for- 
tune upon her. Pitot, the judge of the Court of Probates 
at New Orleans, was one of the executors in Clark’s last 
will, viz: the will of 1813. He examined it after it was fin- 
ished, and he should have known whether it was legal in > 
form and in its provisions. Few lawyers in Louisiana were 


4 better acquainted with the laws than Clark; and had he not 


been, he numbered among his intimate friends some of the 
ablest lawyers of that State, and he was the-last man to 
neglect any means necessary to — an obj ect which 
he was so intent upon. 


This deposition was taken ~ Matanzas. in ‘December, 1834, 


while the petition of Myra and Mr. Whitney that the will of — 


_ 1813 be probated was pending in the Court of Probates. ‘ His 
deposition was again taken in 1837. Then he again testified: © 


| A very short time before the sickness that ended in 
Mr. Clark’s death, he conversed with us about his said 
daughter, Myra, in the paternal and affectionate terms as 
_theretofore. He told us he had completed and finished his 
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will. He thereupon took from a small black case his said 
last will, and gave it open to me and Judge Pitot to look at 
and examine. It was wholly written in the handwriting of 


Daniel Clark, and was dated and signed by the said Clark » 


in his own handwriting. Pitot, De la Croix and myself were 
executors named in it, and in it the said Myra was declared 
to be his legitimate daughter, and the heiress of ‘all his estate. 


And on cross-examination, he testified: 


My knowledge of the English language is limited, and 
what I know of the contents of the will I learned from what 
Daniel Clark said to me, and from hearing it read by Judge 
Pitot, and from examining it myself. | | 


_ Otherwise, his second deposition was the same ‘as the first. 


In 1814 Bellechasse moved from. New Orleans to Matanzas, 
Cuba, and in 1819, long before these depositions were taken and 
long before Myra and Mr. Whitney had visited him there in 1833, 
Daniel W. Coxe, at the instigation of Relf, wrote to Bellechasse 
requiring him to convey fifty-one lots in New Orleans, to Caroline 
Barnes, to the exclusion of Myra. Bellechasse refused to do so. 


In his reply to Coxe’s letter he stated what had previously passed . 


between himself and Relf concerning these lots; that he had 
already given directions to Relf to dispose of them for Myra, 
for whose benefit they were confided to him by Clark, and stating 
what: had passed between him and Clark upon the subject, just 
as he states in his deposition. In his reply to Coxe he also stated: 


“Unhappily Clark died, and without their having been able to » 


find the will, which he had very certainly made, sometime before 
his death, telling me that I was one of his executors, as well as 
Messrs. Relf,, De la Croix and Pitot;” and “Caroline may have 
been mentioned in the will of which he spoke to me, and which 
disappeared God knows how.” These letters—copy of the one 
written by Coxe to Bellechasse and Bellechasse’s reply thereto— 
were produced by Coxe, and by Bellechasse’s consent attached to 
his deposition taken in 1837, and were.introduced by defendants 


in connection with the deposition. Why they were introduced by | 


them it is difficult to comprehend, unless it was that in the reply 
Bellechasse mentions Relf as one of the executors of the will of 


1818, whereas in his depositions he does not name Relf as an 3 


executor, but names only himself, De la Croix and Pitot, as..do 


Mrs. Harper, Boisfontaine and De la Croix. The letter from © 


Bellechasse to Coxe, in réply to the one'written to him by Coxe, 
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did not relate in any way to a marriage between Clark and 


Zulime, or the legitimacy of Myra: it related only to the lots . 


and their conveyance to him by Clark in trust for the benefit of 
_ Myra; and being so conveyed he could not, so he said, dispose of 
them in favor of Caroline or convey them to her. The fact that 
Clark had conveyed the lots to Bellechasse in trust for Myra 
would probably never have been known had not Bellechasse made 
it known. The deed did not mention Myra, or contain any words 
indicating that Bellechasse had received the lots in trust for 
her or anyone else. On its face, it was a straight out-and-out 
conveyance to Bellechasse, for a valuable consideration, paid by 
him. That they were conveyed to him in trust for Myra was 

_made known by him voluntarily, some years before this letter of 
-. 1819 was written to Coxe. Relf had demanded that he convey 
them to Relf and Chew as executors under the will of 1811, and 
upon his refusal, Coxe, at the instigation of Relf, dishonorably 
and impertinently demanded that he dispose of them, in favor 
of Caroline, to the exclusion of Myra. This in his letter in reply 
to Coxe’s demand he refused to do, and thereby showed himself 


to be an honorable man. The letter served to impeach the char- 


acter of Coxe, who was defendants’ principal witness on the great 


issue in “the Gaines cases”—the legitimacy of Myra—and why — 
they offered it in evidence is difficult to understand unless it was’ 


because in it Bellechasse mentioned Relf as one of the executors 


. along with himself, De la Croix and Pitot—a mention that almost 


any court would eopender, under the: circumstances, a mere in- 
advertence. 


The depositions of Madame Sophie Despau and Madame 
Rose Caillavet, sisters of Zulime Carriere, were each taken three © 
times, those of Madame Despau in 1889, 1845 and 1849. In the. 


testimony of Madame Despau in the two depositions taken in 
1839 and 1845, there is a striking similitude: often her answers 
are in the exact same words in both. Because of this fact, counsel 
or defendants asserted that she must have had the deposition 
of 1839 before her and read from its answers when she was 
testifying in 1845, and therefore that neither deposition was 


worthy of belief. But there was no testimony to sustain the 


surmise, and the court said that they “had been unable to find 
such an identity in her answers as might not well have occurred 
from the samepess of the interrogatories, in each instance, to a 
witness who is asked for a narrative of the same facts.” : 
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Sophie Carriere was born in Louisiana, and resided there 
up to 1814, except for short periods in Philadelphia and Cuba. 
In 1839, when her first deposition was taken, she resided in 
Biloxi, and was then sixty-two years of age. About the time she 
reached womanhood, she married a planter at New Orleans named 
Despau. She and her husband lived unhappily and agreed to 
- separate. An attempt was made to impeach her credibility by 
attacking her character for virtue about the time of the sep- 
aration, although after the separation she had established and 
for several years successfully operated a French school for girls 
- in the same community. Five witnesses were called for that pur- 


pose, two of whom, daughters of Gardette by a former marriage ~ 


before he had married Zulime, had not known Madame Despau 


prior to 1834; and the other three shown to be absolutely ignorant : 
__ of the matters about which they testified. Thirty-two witnesses, 
were called to support her character. All of them had known her 


at some one of the places at which she had resided, extending 
over a period of forty years, and all of them swore to her 


oe exemplary life and conduct, and no one had found anything with 


which to reproach either her character or veracity. One of the 


judges remarked that “there is, perhaps, not another instance | 


in our law cases of a witness whose character has been so trium- 
phantly lifted above every imputation of offense.” | 


There were long intervals between her three examinations, 
_ but there was a variation in only one particular. An the first and 
second depositions she had said, as has already been stated, that 


the marriage of Clark and Zulime occurred in 1803; in the last, 


_ghe said there were some associations in her memory which made 
her think it not improbable that it might have taken place in 1802. 
In no other respect is there a material variation in the three 


depositions. 


MADAME DESPAU testified: 
I was well acquainted with Daniel Clark. He was mar- 


ried to my sister Zulime, in Philadelphia, by a Catholic © 


priest. I was present at this marriage. This, to the best of 
my recollection, was in 1803, although there are some associa- 
tions in my memory which make me think it not improbable 
that the marriage may have taken place in 1802. It was, I 
remember, a short while previous to Mr. Clark’s going to 
Europe. As well as I remember, it was ia one of the early 
months of the spring of 1802 or 1803. My impression, how- 
ever, is that the marriage took place in the year 1803. 
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One child was born of that marriage, to-wit; Myra Clark, 
who married William Wallace Whitney, son of General T. 


- Whitney of the State of New York. I was present at her 
_ birth, and knew that Mr. Clark claimed and acknowledged 


her as his child. She was born in 1806. I neither knew, nor 
had any reason to believe, any other child besides Myra was 
born of that marriage. _ | 


The circumstances of her marriage with Daniel Clark — 
were these. Zulime had previously been married to a man 


named Jerome Desgrange. Several years after her marriage 
with him she heard that he had a living wife at the time of 


his marriage to her. Our family charged him with bigamy © 
in marrying Zulime; he at first denied it, but afterwards. 


admitted it. The circumstances of his marriage with said 


‘former wife who was still living, became public, and led 


Zulime to separate from him, and to return to her own 
family, and he fled the country: While thus residing with 
her own family, Mr. Clark made proposals of marriage to 


our family. But it was considered essential, before any 
marriage could take place, that record proof that Desgrange 
had a living wife at the time he married my sister, be ob- 
tained. To obtain this proof from the records of the Catholic 
church at New York, where Desgrange’s prior marriage 
was célebrated, my sister and myself sailed for that city. It 
was agreed and understood that Mr. Clark would follow after 


us. On our arrival in New York, we found, that the registry 
of marriages had been destroyed. Mr. Clark arrived after 


us. We were told that a Mr. Gardette, then living in Phila- 


- delphia, was one of the witnesses to Desgrange’s prior mar- 


riage. We*proceeded to Philadelphia, and found Mr. Gar- 


dette, who told us that he was present at said prior marriage 
of Desgrange; that he afterwards knew Desgrange and his 


wife by this marriage, and that this wife had gone to France. 
Mr. Clark then said to my sister: “You have no longer any 
reason to refuse being married to me. It will, however, be 


- necessary to keep our marriage secret until I have obtained 


judicial proof of the nullity of your and Desgrange’s mar- 
riage.”’ They, the said Clark and the said Zulime, were then 
married. | 

Soon afterwards, our sister, Madame Caillavet, wrote 
to us from New Orleans that Desgrange’s wife whom he-had 
married prior to marrying the said Zulime, had arrived ‘at 
New Orleans. We hastened our return to New Orleans. 


Desgrange was prosecuted for bigamy—Father Antoine of 


the Catholic Church in New Orleans taking part in the pro- 


: ceedings against him. Desgrange was condemned for bigamy 
~ in marrying the said Zulime, and was cast into prison, from 
which he secretly escaped by connivance of the Governor, as. 


‘her. These proposals were made with full knowledge of all | 
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| it v was indiceuanids and was taken down the Mississippi River 


ee by Mr. Le Briten d’Orgenois, where he got to a vessel, es- 
caped from the country, and, according to the best of my 


knowledge and belief, never afterwards returned to Loui- 
isiana, except for a short interval in 1805. This happened 
not a great while before the close of the Spanish govern- 
ment in Louisiana. 


. Mr. Clark told us that) before he could pitnenleate his 
_ marriage with my sister, it would be necessary that there 
_ should be brought by her an action against the name of Des- 

grange. The anticipated change of government created de- 
lay, but at length, in 1806, Messrs. James Brown and Eligeas 
Fromentin, as the counsel of my sister, brought suit against 
the name of. Jerome Desgrange, in the City Court, I think, 
of New Orleans. The grounds of said suit were that the 
said Desgrange had imposed himself in marriage upon her 
at a time when he had a living lawful wife. Judgment in 
said suit was rendered against said Desgrange. 


Mr. Clark still continued to defer promulgating his — 


marriage with my sister, which very much fretted and ir- 
ritated her feelings. Mr. Clark became a member of the 
United States Congress in 1806. While he was in Congress, 
my sister heard that he was courting a Miss Caton of Balti- 


more. She was distressed, though she could not believe the 


report, knowing herself to be his wife; still, his strange 
conduct in deferring to promulgate his marriage with her 
_ had alarmed her. She and I sailed for Philadelphia, to get 
_ the proof of his marriage with my sister. We could find no 


record, and were told that the priest who married her and 


Mr. Clark was gone to Ireland. My sister then sent for Mr. 
Daniel W. Coxe, and mentioned to him the rumor, and told 
him that it was her intention to proclaim her marriage with 
Mr. Clark, if the rumor was true. He replied that he knew 
it to be true that Mr. Clark was engaged to marry the lady 
in question. My sister replied that it could not be so; that 
Mr. Clark was married to her. He then told her that she 
would not be able to establish her marriage with Mr. Clark, 
if he were disposed to contest it. He advised her to take 
counsel, and said he would send one. A Mr. Smythe came, 
and told my sister that she could not legally establish her 
marriage with Mr. Clark, and pretended to read to her a 
letter in English (a language then unknown to my sister) 


from Mr. Clark to Mr. Coxe, stating he was about to marry — 
Miss Caton. In consequence of this information, my sister 


Zulime came to the resolution of having no more communi- 
cation or intercourse with Mr. Clark, and soon afterwards 
married Mr. Gardette of Philadelphia. | 
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On cross-examination, she testified : 


I became acquainted with Mr. Jerome Desgrange in 
1793, when, as I understood, he first came to New Orleans. 
He was a nobleman by birth, and passed for a single or un- 
married man. He courted and married Zulime, née Carriere, 
at the age of thirteen, the same who is the mother of Myra 
Clark. Zulime had two children by him, a boy and a girl. 
The boy is dead. The girl is still living; her name is Caroline; 
she is married to a physician by the name of Barnes. I was 
present at the birth of these children. 


I knew Daniel Clark in New Orleans; his ieee the. 
husband of my sister, Zulime de Carriere, placed me on a 
footing of intimacy with him during the time of their inter- 
course; that intimacy was afterwards interrupted by their 
separation. He lived in different houses in New Orleans. 
He did not give publicity to his marriage with Zulime. He 
kept a very handsome establishment for her in New Orleans, 
and was in the habit of visiting her. 


I was present at the marriage of my sister, Zulime de 
Carriere, to Daniel Clark, in Philadelphia. It was a private 
one. Besides. myself, Mr. Dosier of New Orleans, and an 
Irish gentleman, a friend of Mr. Clark’s from New York, 
were present at their marriage. A Catholic priest per- 
formed the marriage ceremony. The marriage was privately 
celebrated at a home in Philadelphia, rented by Mr. Clark 
for my sister, but I am unable to remember the name of the 

- street on which it was situated, or of the priest who officiated. 

The great lapse of time which has taken place since. these 

events, renders it impossible for me to answer with the 

precision the question demands. As well as I can remember, 

it was in the early months of spring, in”1802 or 1803. Mr. 

Clark was several weeks in Philadelphia before the marriage 

took place. I did not know, or cannot now remember, where 

he lived during. that time. We stopped first at a boarding- © 

house kept by an American lady, I think a widow, whose — 

name I cannot remember. We were in Philadelphia but a 

short time before the marriage. After the marriage we | 
resided together in New Orleans in the house provided for * 
my sister by Mr. Clark. My sister was about nineteen or 

twenty years old at the time of her marriage with Mr. Clark. 


De Not a great while after the marriage, Mr. Clark set 
out for Europe. Soon after his departure, in consequence 
of information received from our sister, Madame Caillavet, 
at New Orleans, in regard to the arrival there of the first 

_ wife of Desgrange, we set out for that city. We arrived there, 
I think, in the summer. I do not remember the precise time 

of Mr. Clark’s arrival there, but it was afterwards. It is 
_ Impossible for me to recollect with certainty the precise time 
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: occupied by each one of so many events that happened so 


many years ago. 
Mr. Clark furnished my sister with a handsome house 

in New Orleans, in which she and I resided together, and 
where he frequently visited my sister, taking his tea with 
us almost every evening. The house was situated on a corner, 
and, I think, near what was then called the Bayou Road; 
but I cannot recall the name of the street, or at this late date 
fix with certainty the precise location. | 
Mr. Clark told me in his lifetime that he had informed 
Colonel Davis, Mr. Coxe-and Mr. Relf of his marriage to my 
sister. It was known only to a few friends. I always under- 
stood and believed, at least for the first few years of his 
marriage, that he was prevented from making it public on 
account of her unfortunate marriage with Mr. Desgrange. 
His pride was great, and his standing was of the ‘highest 
_order in society, and thati, pride might have suggested his 
opposition to the promulgation of his marriage. He, how- 
ever, always manifested by his conversations, which I fre- 
quently heard, the greatest affection for his daughter Myra. 


I knew Myra Clark to be the issue, and the only issue, 
of the marriage of Zulime de Carriere and Daniel Clark.” A 
few days after the birth of Myra Clark, she was placed by 
| gg father under the care of Mrs. Davis, the wife of Colonel | 
B. Davis, with whom she lived until her marriage with 
Mr. Whitney. I have heard that Colonel Davis concealed 
‘from the said Myra her true history, and that she bore his 
\name after her father’s death. I was present at Myra’s birth, 
and I have stated my knowledge of her from her birth. I 
- never made any secret of my knowledge of her _ the 
daughter of Daniel Clark. , 
I have already stated my knowledge of Je erome Des- 
grange, and of his first and second marriages. Before the 
detection of his bigamy, Zulime had a son who died, and a 
- daughter called Caroline, who bore his name. After the death 
of Daniel. Clark, Mr. Daniel W. Coxe and Mr. Hulings of 
Philadelphia gave her the name of Caroline Clark, and took 
her to Mr. Clark’s mother, and introduced her as the daugh- 
ter of her son. She of course believed their story, which 
induced her, in her will, to leave a portion of her property 
to Caroline. 
- Caroline was born in 1801. I was present at her birth, | 
as well as that of her brother. I never heard Mr. Clark 
acknowledge his having any natural children, but have only 
heard him acknowledge one child, and that a lawful one, 
to-wit, said Myra. | y 
Mr. Clark enjoyed throughout Louisiana, as far as my | 
knowledge extended, the character of a highly honorable 
man. He had great pride of character, and was as quick to 
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resent and punish any personal indignity as any man I have 
ever known. I have always believed that his feelings and 
purposes towards my sister were sincere and honorable, and 
that he would have proven this by giving her her true posi- 
tion before the world as his lawful wife, if it had not been 
for the unfortunate state of feeling that was produced be- - 
tween them. I do not believe that he was a man to impose de- 
signedly upon any one, or to suffer it to be done where he 
was concerned. What would have been his course in the 
matter if he had been apprised of the contemplated marriage 
betwen her and Mr. Gardette, it is impossible for me to say. 
My sister has told me that, in an interview had with him in 
Philadelphia, after the marriage with Mr. Gardette, he ex- 
pressed the deepest regret that that barrier had been placed 
between them, stating that he had become thoroughly satis- 
fied that things he had. heard in regard to her, and which 
had induced him to postpone the promulgation of his mar- 
riage with her, were calumnies and untrue; that he ac- 

- quitted her of all blame; and that but for the marriage with 
Gardette, he would then have claimed and recognized her 
before the world as his wife. 2 


It was the misfortune of my sister, only a girl of thir- 

teen, to be deceived in her first marriage with Mr. Desgrange, 

_ who, as I have before stated, was a married man at the time 
he married my sister. Being satisfied that she had been im- 
posed upon by Mr. Desgrange, and no longer his wife, she 
married Mr. Clark. Had it not been for the interested wick- 
edness of Mr. Coxe, in assuring her, and in employing coun- 

- sel to aid him in misrepresenting to her, that her marriage 
with Mr. Clark was illegal, she never would have married 
Mr. Gardette. It was the misfortune of my sister to have 

_ been deceived by those whose duty it was to protect her, and 
it is my firm belief that, neither in the eye of God nor highly 


honorable men and women, will she be condemned; but, on 


the contrary, be pitied for her unprecedented afflictions. 


MADAME ROSE CAILLAVET was an older sister of Zulime, 
and older than Madame Despau. She was born in Louisiana and 
after the birth of Myra Clark resided for sometime in France, 
and after that she resided in the State of Mississippi. Her depo- 
sition was taken three times, in 1835, 1845 and 1849. At the 
time the first was taken she was residing in Mississippi, and was 
then sixty-eight years of age. When the last was taken she was 
eighty-three. And though fourteen years intervened between the 
first and the last, the poe are harmonious in every material 
statement. 
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I was not present at the marriage of Zulime née De 
Carriere, who is my sister, with Daniel Clark; but it is 
within my knowledge, both from information derived from 
my sisters at the time, and from statements of Mr. Clark, | 
made to me during his lifetime, that a marriage was sol- 
emnized between them. Mr. Clark, about the year 1802 or 
1803, made proposals of marriage with my sister Zulime, 
with the knowledge of all our family. They -were discussed, 
and the preliminaries of the marriage arranged by my hus- 
band, in my presence. The proposals were made after it 
became known that her marriage with Mr. Desgrange was | 
- void, from the’ fact of his having then, and at the time of 
his marrying her, a living wife. These proposals were de- 
ferred being accepted till record proof of Desgrange’s said 
previous marriage could bé obtained, and said Zulime, with 
her sister, Madame Despau, sailed for the north of the United 
States, where Desgrange’s prior marriage was said to have 
taken place, to obtain the record proof. While there my © 
sister wrote me that she and Mr. Clark were married. 


I was acquainted with Mr. Desgrange in New Orleans. 
He was considered an unmarried man on coming to New 
Orleans, and as such imposed on my sister Zulime to marry 
him; but it was afterwards proved that he had a lawful wife 
still living. After this imposition his said lawful wife came 
to New Orlearis, and detected and exposed his bigamy in 
marrying Zulime, when he had a living“and lawful wife at 
and before the time of his marrying ~-Zulime. Upon the 
arrival of this lawful wife, she complained to the Spanish 
governor, who caused Desgrange to be arrested. He was 
prosecuted, condemned, and cast into prison, and after some 
time he was released and escaped privately from prison. He 
escaped from Louisiana, as it was reported, by the Spanish 
governor’s connivance. Le Breton d’Orgenois was said to 
have aided Desgrange, in getting him off. This happened 
sometime before the Americans took possession of New 
Orleans. 

Mr. Clark’s marriage with my sister Zulime was after 
the detection of Desgrange’s bigamy. The birth of their 
daughter, Myra Clark, was some years after the marriage. 
- By her marriage with Desgrange she had two children, a 
boy and a girl. The boy is dead, and the girl is still living; 
her name is Caroline, and she is married to Dr. Barnes. 


On cross-examination she testified: 


I became acquainted with Mr. Clark in New Orleans. 
In consequence of his attachment and marriage to my 
sister Zulime, an intimacy subsisted between him and myself. 
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Our friendly intercourse continued during my residence in 

It is to my knowledge, that Myra Clark, who married 
Mr. Whitney, is the child, and the only child, of Mr. Clark 
by Zulime de Carriere. It is to my knowledge, that Mr. Clark 
put his daughter under the care of Mrs. Davis. Mr. Clark 
acknowledged to me that Myra was ‘his lawful and only 


child. Mrs, William Harper nursed her for sometime, from 


kindness. .Mr. Clark’s gratitude towards this lady, for nurs- 


ing his child, lasted with his life. Myra was brought up =. 


and educated in the family of Colonel Davis, and supposed 
herself their child until within a few months of her marriage. 
with Mr. Whitney. 

While I resided in New Orleans, Mr. Clark lived in his — 
own house, with his own slaves to wait upon him. He had 
the reputation of being a man of immense wealth. He stood | 
at the head of society, was considered a man of very great 


talents, and much beloved for his benevolence. — 


I never heard Mr. Clark make any acknowledgment of | 
his having any natural children; and I never heard of his 


having another child than Myra Clark Whitney, and which 
he informed me was his lawful child. I always heard that 


Mr. Clark’s marriage with Zulime was private, and that he 


did not promulgate it, unless he did so in his last will, made 
a little time before his death, and lost or purloined after his 
death. He never explained to me his reasons for not pub- 
lishing his marriage in his lifetime. os | 


The foregoing is Madame Caillavet’s testimony given in 


1835. In her deposition taken in 1845 she further or again | 
testified : | | 


Mr. Clark’s marriage with my sister Zulime was after 
the detection of Desgrange’s bigamy. The birth of their 
daughter Myra Clark was some years after the marriage. 
I was not present at the marriage of my sister with Mr. 
Clark. I believe they were married, because my sister wrote 


‘me from Philadelphia that she was married to Mr. Clark; 


Mr. Clark also told me the same on his arrival in New 
Orleans. They were married in Philadelphia. Not being in 
that city at the time, I am unable to state the circumstances 
attending the marriage. I first saw Mr. Clark, I think, in 


the year 1802. I was introduced to him by Mr. Dosier, of 


Louisiana. | 

My sister, after her marriage, arrived at New Orleans, 
accompanied only by her sister, Madame Despau. She was 
married to Mr. Clark as Miss Zulime de Carriere, in the year 
1803; I do not remember the month. I do not remember the 
season of the year Mr. Clark returned to New Orleans; she 
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did not accompany him. I very frequently saw Daniel Clark 
after his marriage with my sister; as it was a private one, 
it was not advisable that they should reside in the same 
house; he, however, provided her with all the elegancies of 
life, and was devoted to his wife and child, and he stated 
to me frequently that Myra was his legitimate and only child. 


- There is remarkable unanimity ‘in the testimony of these 
witnesses. The unanimity becomes all the more convincing when 
the circumstances under which their depositions were taken, and 

_ the long period of time which intervened between the taking of 

the first and last deposition of each witness, are taken into account. 

The deposition of Mrs. Harper was taken three times; the depo- 

sition of Boisfontaine, twice; the deposition of Bellechasse, twice; 

the deposition of Madame Despau, three times, and the deposition 
of Madame Caillavet, three times—thirteen depositions in all— 
and there is no material contradiction in any one of the thirteen 
with any one of the other twelve. The deponents resided in 
different places, and three of them a considerable distance from 
the other two. Mrs. Harper and Boisfontaine resided in or near. 

New Orleans, and the first deposition of each was taken in 1835. — 

Bellechasse resided in far-off Cuba, and his first deposition was 

taken in 1884, his second in 1837, and there was no evidence that | 

he was ever in New Orleans after 1820; Madame Despau resided 
in Biloxi when her first deposition was taken in 1839,-and Mad- 
ame Caillavet resided in Mississippi, northeast of New Orleans, 
when her first deposition was taken in 1835; and it is not likely 
that any one of the deponents, unless it were Mrs. Harper or 
Boisfontaine, knew, when his or her first deposition was taken, 


what the others had testified. The later depositions of no deponent | 


in any material way contradicted what he or she had said in the 
first: they were simply enlargements of the first. Mrs. Harper’s 
depositions were all in English; the depositions of Bellechasse, 
Madame Despau and Madame Caillavet were in French. The in- 
terrogatories propounded to Madame Despau were written in 
English words; an interpreter sat by and when they were read 
to her he translated them into French words, and she answered 
in French, and he translated her answers into English words, 
and as translated they were written down. The interpreter when 
her first deposition was taken was her nephew; when her subse- 
- quent depositions were taken, six and ten years later, a different 
interpreter was the translator; and yet her answers to the same 
interrogatories in the three depositions, as translated by the 
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different interpreters, were to the same effect, and in almost the 
exact same words. The interrogatories propounded to Bellechasse, 
in both depositions, were in French and his answers were in 
French, and both questions and answers were translated in open 
court by a translator appointed by the court. These unusual facts 
are of some importance in- ne the — of these 
witnesses. 


CHAPTER VIII 


THE LATIN MARRIAGE CERTIFICATE 
After the suit had been heard in the Supreme Court of the 


_ _» United States four times and was remanded again, this time for 


trial, Myra Clark Gaines, as the case was being tried anew in 
1849, offered in evidence a marriage certificate which purported 
to have been made by a Catholic priest in New York in 1806. It 
bore on the question of Desgrange’s marriage to “a woman in 
‘the North” before his marriage.to Zulime. . 


Dr. James Gardette, to whom Zulime was married in 1808, 
~ died in 1831. Their oldest child was also named James, and, as 
already said, after Dr. Gardette’s death in France, she in 1838 
returned to New Orleans with her three children by him, and 
there she resided until her death in 1853. _ This James Gardette, 
her son, testified: | 
My mother and myself were looking over the papers of 
Dr. Gardette, my father: several papers fell on the floor, 
and among them this marriage certificate. It was handed — 
by mother to General Gaines or his wife pmcongaaied after 
it was found. 
He said it was found after the case Roe Sa heard a. 
fourth time in the Supreme Court and “was remanded for a 
new trial.” : 


The certificate was written in Latin and was in these words: 


Omnibus has literas, Inspecturis Salutem in Domino. 


Ego infrascriptus sacerdos Catholicus et Apostilieus, 
pastor Ecclesiae S. Petri Apostoli, hine Praesentibus, notum 
facio et attestor omnibus et singulis, quorum interest, quod 
die sexta mensis July, A. D. 1790, in matrimonium con- 
junxerum Jacobum Degrange et Barbara m Orci. Testes 

 praesentes fuerunt, Joanes O’Connell, Carolus Bernardi, et 
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Victoria Bernardi. In quorum fidem, has manu propria 
scripst, et subseripst, vigillog. munirt. Datum Neo Eberact, 
ee New York, hac die Ild mensis Septembris A. D. 1806. 


GULIELMUS V. 0’BRIEN 
Pastor Ecclesiae S. Petri ut supra 


This certificate if translated into English would read: 


re ep all who may inspect these letters, Greeting in the 
Lord. 
I the undersigned Catholic priest and apostolic pastor | 
of the Church of St. Peter the Apostle, make known and 
attest by these presents to all and to each whom it may con- 
cern that on the sixth day of the month of July in the year 
of our Lord 1790, I conjoined in matrimony James Degrange 
and Barbara (matrona) of Orci. The witnesses present were 
John O’Connell, Charles Bernardy and Victoria Bernardy. 
In testimony of which things I with my own hand have 
written and signed and confirmed by seal. Given at New 
Eboraci, commonly New York, this the 11th day of the 
month of September 1 in the year of our Lord-1806. 


WILLIAM V. O’BRIEN 
Pastor of St. Peter’s Church as above 


Reverend William V. O’Brien was pastor of the Church of | 
St. Peter the Apostle in New York from 1784 to 1814, and a 
great cloud of witnesses gave him the most unsullied character, 
but he was dead when the certificate was “found” by James Gar- 
dette and Zulime in 1848 or 1849. That it was in his own hand- 


_, Writing and that the name signed to it was his own genuine 


signature, was incontrovertibly proved. But no record of it was 
found. There was evidence that certificates of marriages were 
not recorded in St. Peter’s Church prior to 1800, but there was 

also evidence that there had been a fire which destroyed the — 
early records, which is a more probable explanation. It is a well 
established historical fact that mortuary and matrimonial records 
were kept in Catholic churches in every part of North America _ 


from the time each church was established, and it is far more © 


probable that the registry of this certificate was destroyed by 
fire than that it was not recorded at all. But no record or memo 
of registration could be produced. 


It states that the date of the marriage was July 6, 1790, 
_ which was more than four years before the marriage of Desgrange 
and zine. There was clear testimony that the three witnesses 
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named in it were attached, in 1790, to the Spanish embassy in 
New York, but no one of thém was produced, and no person who 
was present at the marriage testified. The certificate is dated 
September 11, 1806, which was sixteen years after the date of : 
the alleged marriage, and is apparently based on the memory of 
the priest who solemnized it. 


. One supposition was that it was made at the solicitation of - 
Dr. Gardette, and delivered him, before his marriage to Zulime 
in 1808,.and was obtained by him as proof which he could use 
that Desgrange had been married to a woman still living before 
he married Zulime in 1794 and that therefore Desgrange’s mar- 
riage to Zulime was bigamous and void and had been void from 
the day it was celebrated. But that supposition will not stand up. 
There is no evidence at all that Gardette paid court to Zulime 
as early as 1806, or had ever seen her between the time she was 
married to Clark in 1802 or 1803 and her trip to Philadelphia in 
1807 to obtain record proof of her marriage to Clark. In 1806, | 
when this certificate was made, she was living _in New Orleans, 
in apparent accord with Clark, and had been since 18038, and in 
1806 Myra was born. If these facts are true, as testified by 
Boisfontaine, Davis and her sisters, Gardette had no personal 
interest in Zulime in 1806. A better supposition is that the cer- 
tificate was made at the request of Clark, through Gardette as 
intermediary, and was delivered to Gardette to be transmitted 
to Clark, but for some reason was never transmitted to him, but 
- was kept by Gardette until he could see Clark and deliver it in 
person, but after the breach came between Clark and Zulime in 
1807 and he married her in 1808 he kept it for his own use. But 
both suppositions are mere conjecture. How Dr. Gardette ob- 
tained the certificate and why he retained it in his possession 
until his death is one of the unexplained mysteries of the case. 


But the fact that Zulime handed the certificate to Myra 
“immediately” after it was found is interesting. That fact indi- 
cates that Zulime actually believed and had believed all along 
that Desgrange was married to another woman when he married 
her, else she would not have placed this certificate in Myra’s 
hands. .She evidently believed that it was positive proof that he 
had been age a marriéd, and that his marriage to nee was 
therefore void. 


_ The names in the certificate are not exactly right. The 
name of Desgrange in New Orleans was) commonly Jerome, but 
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in the records of the several trials of charges brought against 
him there he is indifferently designated as Jerome and Geronimo, 
and there was evidence that Geronimo in Italian or Spanish 
becomes Jerome in French. The given name of Desgrange in this 
certificate is written “Jacobus”, which is the Latin form of the 
English James. There was no evidence that Desgrange was ever 
called “James” anywhere, but the Latin “Jacobus” is a proper — 
writing of the French “Jerome’’, and there is no such divergence 
in the names as prevents this certificate from being construed | 
as reciting a marriage between Jerome Desgrange and Barbara 
m Orci. | 


Much was made of the letter “m” before “Orci”. It was con- 
tended that the small ‘“‘m’’ was meant to be a capital letter, and 
the judge who wrote the majority opinion on the fifth appeal 
said that “the name is given as Barbara M. Orci, and we suppose 
no Catholic priest thus describes a person he has married, in his 
register’, and that “De Orci is an affix describing the place to 
which the party belongs,. or has belonged.” The language of the 
learned judge is a perversion of the certificate. The small letter 
“m” thus appearing in a certificate of marriage written by a 
- Catholic priest is not mistakenly written for a capital letter, but 
has a fixed and well understood purpose, and never is intended 
to be the initial letter of a name. It stands for “matrona,” which 
really means “matron’’, but does not necessarily mean widow, and 
often has an ugly significance; it means a mature or aged woman, 
but if used in a Catholic marriage certificate is usually used to 


indicate that the woman has lived in illicit relations with the | 
man to whom the priest is joining her in marriage, and that is |. 


what it was used for in this certificate. The letter “m” in such a 
certificate is used to describe the woman’s character, and is in 
no sense a part of her name. There is no “de” before “Orci’’ in 


the certificate, as the judge assumed. The namé is “Barbara m | 


Orci,” and those words mean Barbara, a matrona, who was born 
in a province in Europe called “Orci’’, and therefore the priest 
meant to designate her as the Barbara who was born in Orci. 


The name of the woman, as will appear by other evidence 
further on, was Barbara Jeanbelle, and she designated herself as 
“Dona Barbara Margarita Jeanbelle de Oxsy”. 


- This marriage certificate, brought to light forty years after 
it purports to have been made, was offered as proof that Jerome 
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Desgrange and Barbara Jeanbelle were lawfully. married in 1790, 
and that his marriage to Zulime in 1794 was therefore unlawful 
and void. It was rejected, and the Supreme Court held that it 
was incompetent for any purpose. It was clearly and indisputably 
shown that it was in the handwriting of Rev. William V. O’Brien 
and that the signature to it was his own genuine signature, but 
its defect was that it was apparently written sixteen years after 
the parties were conjoined in matrimony and rested altogether 
un his memory, and the Supreme Court was of the opinion that 
if a marriage certificate can be made to rest on the memory of a 
priest sixteen years after he performed the ceremony it could 
be made to rest on the memory of a priest forty or fifty years | 
after the marriage occurred. The ruling did not announce how 
soon after a marriage a certificate, in order to be admissible as 
competent evidence, must be made. The ruling, as announced, 
seems to lay down, as a rule, that no marriage certificate, which — 
is based on the memory of a priest, is admissible evidence. Such 
a rule would be unreasonable. Every marriage certificate is based 
on the memory of the clergyman who performs it, whether made 
one hour, or one day, or one week, or one year, or forty years 
after he performed it. In fact, all oral testimony is based on 
memory. The testimony of Mrs. Harper, Boisfontaine, Belle- 
chasse, De la Croix; Daniel Coxe, Madame Despau and Madame 
Caillavet rested on their memory of things which had occurred 
thirty to forty-five years previously, and if testimony is to be 
excluded simply because it rests on memory it is difficult to see 
how the testimony of any one of these witnesses was admissible, 
or how the oral testimony of any witness in any case is admissible. 
The reasons given for the ruling are muddled; the announcement 
_ is confusing, and has not been followed by any court in late years. 
But the ruling, as applied to the case, was probably correct, al- 
though some of the judges did not agree with it, dissenting ap- 
_ parently: more from the reasons given than from the ruling it- 

self, that the certificate, having been made sixteen years after 

the alleged marriage, was not admissible evidence. | 


_ But the fact that it was shown by a great cloud of witnesses 
that the Reverend William V. O’Brien was a priest of unsullied 
integrity and unimpeachable character, that the certificate and 
the signature were in his own handwriting, and that he was in 
fact, as it states, the pastor of St. Peter’s Church in 1790 and 
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1806, makes it impossible to say that the certificate was a fraud 


and wholly unworthy of belief. 


It will be of some interest to observe that the certificate 
names “Charles Bernardy and Victoria Bernardy” as two of the 
_ witnesses to the marriage. 3 


CHAPTER IX 


‘THREE ALLEGED COURT TRIALS 


The main evidence for plaintiff has been set forth. The rest 
of the evidence was almost entirely offered by defendants. In 
connection with it, however, should be considered the depositions 
of Daniel Coxe already set forth, also obtained and offered by 
defendants. 


Had Desgrange avast married to another woman before his 
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marriage to Zulime on December 2, 1794? Was that marriage | 


a mere fiction got up by Clark to get rid of Desgrange, and 
compel him to leave the country to avoid the severe penalties of 
- bigamy, in order that Clark might carry on an illicit alliance 
with Zulime without Desgrange’s troublesome annoyances? And 
were the sisters of Zulime parties to the conspiracy, and entered 
into it and gave their persuasive testimony in support of the 
bigamy charge in order that Zulime might marry so prominent 
a man as Clark, and after the safe disposal of Desgrange invented 
a fictitious marriage between her and Clark in order that Myra 
might recover his great fortune under the cloak of legitimacy? 


To prove that such conspiracy did exist, and that Desgrange 
had not previously been married before his marriage to Zulime, 


that his marriage to her was lawful and that he had never been | 


divorced from her, and that therefore her marriage to Daniel 


Clark never occurred, or if it did occur was unlawful and. 


bigamous and Myra Clark illegitimate, defendants produced the 
records of three court trials, or alleged court trials. _ 3 


1. The first was what was designated as “the recrod of a 
criminal prosecution in the ecclesiastical court” at New Orleans. 
Desgrange went to France in the Spring of 1801 to recover prop- 
erty belonging to Zulime and her sisters. That such was his 
purpose is shown by the power of attorney given him by the four 
sisters, and the letter he wrote to Clark on some day in July, 1801, 
set out in Chapter IV, in which he stated he expected to leave 
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Bordeaux “in a few days to join my family” and expressed a 
hope ‘‘to return to Bordeaux in two or three months, to terminate 
my affairs here, and to make preparations td meet you.” It was 
claimed, and positively asserted, that he returned to New Orleans 
from France, in July, 1802, and at no time previously. The. 
evidence does not. show where he had been durjng the preceding 
twelve months. He may have returned’ to New Orleans to join 

his family in a few days after writing the letter in July, 1801, - 
and gone back again to France, as he said he expected to do; 
but the evidence does not reveal whether he did or did not. 
During his early absence it became general talk in New Orleans 
that he had been married in New York to Barbara Jeanbelle four 
years before he married Zulime and that Barbara was still living; 
that he had abandoned her in New York, come to New Orleans 
and, without making known to any one that he had a living wife, 
had courted and married Zulime, then only thirteen or fourteen 
years of age, and twenty years younger than himself, and after 
living with her six or seven years had gone to France to collect 
an estate belonging to her and her sisters. This talk died down 
soon after his departure for France, but revived when he returned 
in the summer of 1802, and became more general and condem- 
natory when, a little later, Barbara herself appeared in New 


_, Orleans and began to tell that Desgrange had abandoned her in © 
-New York, that she had then married another man and gone 
with him to France, that when Desgrange came to Bordeaux he 


had sought her out and attempted to renew their former relations, 
that she had repulsed him because she was then married to the 
other man and when repulsed he had married or pretended to 
marry another woman there, named Maria Yllar, who had fol- 
lowed him to America. 


Thereupon, on September 4, 1802, proceedings were insti- 
tuted by the canon of the bishopric of New Orleans, charging 
him with bigamy. New Orleans then belonged to Spain, as did 
Louisiana and the Floridas, and the ecclesiastical authorities there 
exercised an indefinite and limited jurisdiction in criminal mat- 
ters and by the laws of Spain bigamy was a felony. 


The proceeding was styled: 


“Criminal Proceedings instituted against Geronimo Des- 
grange for bigamy. The and governor of the bis- 
hoprick, judge.” 
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What was ane the “Decree”, which was in fact both a 
charge and a citation, was in these words: 


In the city of New Orleans, the 4th day of September, 
1802. Thomas Hasset, canonical presbytery of this holy 
cathedral church, provisor, vicar-general, and governor of 
the bishoprick of this province, 
_ Says, that it has been publicly stated in this city that 
Geronimo Desgrange, who was married in the year 17 94 to 
_ Maria Julia Carriere, was at that time married, and is so 
even now, before the Church, to Barbara J eanbelle, who has 
just arrived; and also that the said Desgrange, having ar- 
rived from France a few months since, he caused another 
woman to come here, whose name will be obtained. It is 
- reported in all the city, publicly and notoriously, that the 
said Geronimo Desgrange has three wives, and not being 
able to keep secret such an act, as scandalous as it is opposed 
to the precepts of our holy mother church, his excellency 
has ordered that, in order to proceed in the investigation, 
and to the corresponding penalty, testimony be produced to 
substantiate his being a single man, which the said Des- 
grange presented, in order to consummate his marriage with 
_ said Carriere; that all persons shall appear who can give any 
information in this matter, and also Desgrange. And also, 
as it has been ascertained that the said Desgrange is about 
to leave with the last of said three wives, let him be placed 
in the public prison, during these proceedings, with the aid 
of one of the alecades; this deéree serving as an order, which 
his excellency has approved, and as such it is signed by me, 
notary. Signed, THOMAS HASSET. Before me, FRAN’CO 
BERMUDEZ. 


Then follow a recital that “in the same day it was passed to 
the Capitular House and Audience Hall of Don Francisco Caiser- 
gues, alcade of this city, and in his jurisdiction, and I notified 
to his worship the preceding decree,” and an order signed by 

Francisco Caisergues: “Let the request of the governor of the 
bishoprick be complied with.” But the certificates do not show 
that Caisergues, the “‘aleade” or “his excellency,” had previously — 
tried Desgrange for bigamy, or had previously ordered the ec- 
clesiastical court to try him. Did the canon have jurisdiction to 
try Desgrange without such previous order? Had he been previ- 
ously tried by “the alcade”? Was the crime of bigamy within 
“his jurisdiction,” as this notice recites? The importance of — 
questions will come out later. : 


) Next is set forth, by questions in answers, the “Testimony” 
of rate witnesses taken on September 6, 1802, in these “criminal 
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proceedings” before the canon. They were the “three wives” and 
Desgrange, and there were no others. . i 


| The first witness swore that her name was ‘Doris. Barbara | 
Margarita Jeanbelle de Orsy.” She testified that she was thigty- 
four years of age, and had known Geronimo Desgrange for six- 
- teen years. She had become acquainted with him in New York. 
She was never married to him. It was her intention to. marry 
him, but as he was going away she changed her mind. She ob- 
tained the permission of her father to go to Philadelphia for that 
purpose, and while there Desgrange begged her to come to New | 
Orleans to consummate the marriage, to which she did not con- 
sent. This took place about eleven and a half years ago. After 
that she saw Desgrange in France; saw him last year at Bor- 
deaux, but did not speak to him of the marriage, because both 
of them were then married. She was married about ten years 
ago in the city of Philadelphia to Don Juan Santiago Soumeylliat, . 
by a Catholic priest, and Mr. Bernardy and his wife were wit- 
nesses, but she has no document to prove it. She had never heard 


that Desgrange was married to three wives, until last night, when 


-B. M. Zambell De Orsi.” 


Maria Yllar, “the last of said three wives.” testified that 
she is the widow of|Jean Dupor, alias Poule, who died two years 
_ ago. She had never had any other husband, either before or since. 
She arrived i in New Orleans two days ago. Her object was to gain 
a livelihood, having been informed that it was a good country for 
seamstresses. She knew Geronimo Desgrange in France about 
eight months ago, and it was he who told her to come to this city, _ 
where she could gain a better livelihood than in her own’ country. 
She was not promised marriage by Desgrdange, and had no con- 
tract of the kind, because she knew, before her departure from © 
France, that he was married in Louisiana. “Being asked if she 
had promised Desgrange to accompany him on the voyage he is 
going to make to France, she answered that, far from accompany-_ 
ing Desgrange during his voyage, she thinks of remaining in the 
house of Cornelius Ploy, alias Flamond, to whom she has been 
recommended by the said Desgrange, for the purpose of gaining | 
her livelihood by sewing, as the said Flamond is a tailor by 


(a was told that it was said she was one of his wives. “Signed, 


trade.” Before her arrival she had not heard that. Desgrange had 


‘been married to two women, but since she has been here she has 
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heard it said publicly that he has been married three times. “She — 
- is twenty-five years old, but some not sign, not — how to 
write. HASSET.” 


“Maria Julia Carriere” was “caused to appear”, and testified 
that “she is married to Geronimo Desgrange, since the 4th day 
of December, 1794.” (They were married December 2, 1794). 
“About a year since she heard it stated in this city that her hus- 
band was married in the North, and, in consequence, she wished 
to ascertain whether it was true or not, and she left this city for 
Philadelphia and New York, where she used every exertion to 
ascertain the truth of the report, and she learned only that he 
had. courted a woman, whose father not consenting to the match, 
it did not take place, and she married another man shortly after- 
wards.” She has recently heard that her husband is married to 
three women, and although she has so heard in public, she has 
not believed it, and the report has not “rendered her unhappy” ’ 
or caused her “uneasiness,” as she is satisfied that it is not true. 
She also swears that she is twenty-two years of age. “Signed 
Marie Zulime Carriere Desgrange. HASSET, his mark.” 


Geronimo Desgrange testified that he first knew “Barbara 

Zanbel de Orsi” in New York about eleven years ago, and 
- afterwards in Philadelphia. He never was married to her, al- 
_ though he wished to do so, and had asked the consent of her father, 
but was refused, because he was poor. After leaving Dona Bar-_ 
bara in Philadelphia he had seen her in Bordeaux by mere ac- 
cident; being sick, Mr. Soumeylliat invited him to dine at his 
. house, where he saw her and was much astonished. He after- 
- “wards continued visiting the house, with no other feeling than 
that of friendship, and with the knowledge of her husband. 


In the month of December of last year he knew Maria Yllar 
in a boarding house in Bordeaux, where she was employed as a. 
servant, and where he lived. He made no arrangement or agree- 
ment with her to accompany him to this city, and the reason she 
is here is that, having asked him whether this country held out. 
better inducements than Bordeaux, to gain a livelihood by sew- | 
ing, he advised her to come, as it would prove more advantageous | 
to her. He has no intention of taking her with him on the voyage 
he intends making, has not asked her to go, and has had no 
thought of it, as she came here to gain her livelihood, and for no 


other 
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“Being anal why Maria Julia Carriere, his wife, went to 
the North last year, he answered that the principal reason was 
that a report had circulated in the city that he was married to 
another woman, and she wished to ascertain whether it was 
- true, and she went for that purpose.” He had not brought with 
him, or endeavored to procure, documents to satisfy his wife 
and the public, or to prove his innocence of the charge. Taking 
‘it for granted that this charge would fall, his wife being satisfied 
of his innocence, and no judge having required the showing of . 
such documents, he has used no exertions to obtain them. He is 
forty-two years old, and he “Signed, “ —— HASSET, 
his mark.” 


The “DECREE” was: | 


_- Not being able to prove the public report, wikich is con- 
tained’ in the original decree of these proceedings, and having 
no more proofs for the present, let all proceedings be sus- 

nded, with power to prosecute them hereafter, if necessary, 
and let the person of Geronimo Desgrange be set at liberty, 
he paying the costs. THOMAS 41ASSET. | 


The validity of this “ecclesiastical prosecution,” and the 
admissibility of this “ecclesiastical record’’ to prove the illegiti- 
macy of Myra Gaines, raised a sharp division among the judges 
of the Supreme Court of the United States, as will be elucidated 
when, the decisions themselves are hereinafter set forth. But it 
is to make some observations on these “criminal 

proceedings.”* 


It is not exactly accurate to designate these two “decrees” . 
and this “Testimony” as an “ecclesiastical record.’”’ They are so 
designated in several of the opinions only as a ready term of . 
- jdentification. They were never recorded in the ecclesiastical © 
court, or in any court, or in any office. They were reduced. to 
writing at<the time, and perhaps then laid away in the Cathedral 
Church, and there remained undisturbed and unknown until 
found, after a long search, about 1849, and then the “keeper of 
the records” of the Cathedral made a copy of the “paper” and — 
certified that it was a true copy, and that it was a true copy 
was not disputed. But “how it got among the records of the 
Cathedral Church, or or it was no 
one knows.” 


These “criminal were not instituted by Zulime. 
She was “called to ee and testified, and that was me extent 
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of her connection with them. They were instituted by Thomas 
Hasset, who apparently acted on his own initiative, as the canon 
of “our holy mother church”, and acted both as prosecutor and 
investigator, because the report that Desgrange now had three 
wives had become “publicly and notoriously” scandalous in all the 
city. They were not instituted by Barbara Jeanbelle; nor do they © 
- show that she caused Desgrange to be arrested : the charge 
states that she “has just arrived.” 


| Madame Despau testified that while she and Zulime were in | 
Philadelphia and after the marriage of Clark and Zulime and 
soon after Clark had departed for Europe, their sister Madame 
Caillavet wrote them that Desgrange’s wife whom he had mar- 


_ yried before marrying Zulime had arrived in New Orleans; that 


they hastened their return to New Orleans; that Desgrange was 
_ prosecuted and condemned for bigamy in ‘marrying Zulime, and 
that “this happened not a great while before the close of the 
Spanish Government at New Orleans,” which was in December, 
1803.. Madame Caillavet testified that “Desgrange imposed him- 
self on Zulime to marry him;” that it was afterwards proved 
that he had a lawful wife still living at the time of the marriage; 
that after this imposition this lawful wife came to New Orleans 
and “detected and exposed his bigamy in marrying Zulime;” that — 
on her arrival this lawful wife complained to the Spanish gov- 
ernor, who caused Desgrange to be arrested; that he was prose- 
cuted, condemned, cast into prison, and afterwards escaped, and 
that this happened sometime before the Americans took possession 
of Louisiana, and that Zulime and Madame Despau arrived in 
New Orleans after Zulime’s marriage to Clark in Philadelphia 
in 18038. 


The “decree” recited that “no more proof for ‘the present” 
was to be had. It is therefore strange, and difficult to understand, 
why neither Madame Despau nor Madame Caillavet was “caused 
to appear,” as Zulime was, at this ecclesiastical trial, if it be true, 
as defendants contended, that theré was but one tiral of Desgrange 
for bigamy, and that was this trial before the canon. . 


The facts of the trial described by Madame Despau and 
Madame Caillavet were so very different from the facts of the 
ecclesiastical tiral in 1802 as to indicate strongly that there were 
two trials, and that Caroline was not born on either of these 
two trips that Zulime made to sa North. 
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The “Testimony” of the four witnesses at the ecclesiastical 
trial before Hasset is in singular agreement. It differed only in 
immaterial respects. Barbara Jeanbelle said she had known Des- 
_ grange for sixteen years; Desgrange said he had known her for 
only eleven years. In no other respect was there a conflict in the 
“Testimony.” No material statement made by any one of the 
four was disputed or contradicted by any of the other three. They 
were not cross-examined. Their entire testimony (except some of 

the questions) has been set out. They are in such perfect accord 
as to suggest that their testimony was arranged for them before- 
hand, and that they were called to testify for the express purpose 
of proving that Desgrange and Barbara Jeanbelle were never 
married, and that he was not guilty of bigamy. 


Barbara Jeanbelle in testifying gave her name as “Dona 
Barbara Margarita Jeanbelle de Orsy”’ and to her testimony signed 
the name “B. M. Zambell de Orsi,” and Desgrange said he knew 
her as “Barbara Zanbel de Orsi.’”’ She said that the witnesses 
of her marriage to Soumeylliat were “Mr. Bernardy and his wife.” 
Two of the witnesses named in the certificate of the priest, Rev. 
Wm. V. O’Brien, certifying to the marriage in 1790 of “Jacobus . 
Degrange and Barbara m Orci,” were “Charles Bernardy and 
Victoria Bernardy.” She did not state how long she had been 
in New Orleans, or why she came there, or whether her husband 
had accompanied her. She said she had seen Desgrange in Bor- 
deaux “last year,” but, although it was her intention at one time 
to marry him, she did not speak to him of the marriage, because 
both of them were then married; and Desgrange said that he 
had dined at her house “last year’ and afterwards continued 
visiting at the house; but neither of them stated whether she 
had accompanied him from France to New Orleans ‘‘a few months 


since,’, or when they had come, or what business she had there _ 


_ or what she had done since her arrival. But she did say that she 
“had never heard that: Desgrange was married to three wives, 
until last night, when slie was told that it was said she was one 
of his wives” and that she had no document to mre her mar- 
riage to Soumeylliat. 7 


If Zulime really testified that “about a year since she oie 
_ it stated in this city” that Desgrange was married in the North, — 
and that, in consequence, she wished to ascertain whether the 
report was true or not, and she left this city “for Philadelphia 
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and New York,” where she used every exertion to ascertain the - 
truth of the report, and learned only that he had courted a woman, 5; 
whose father not consenting to the match, it did not take place, 
the report was known to her, and probably to others “in this 
' city,” as early as 1801. It is stated in the charge made by the 
- canon that the report, when the charge was made on September 4, 
1802, was publicly and notoriously scandalous in all the city. There | 
can be no doubt, if this ecclesiastic record was genuine, that the 
report was current in the city. in 1801 and 1802, and it goes to 
support the testimony of Madame Despau and Madame Caillavet 
that it was after it became publicly known that Desgrange had a 
. living wife when he married Zulime that she separated from 
him, and Clark made proposals of marriage for her, “with the 
knowledge of all our family.” But what did Zulime mean by 
“about a year since?’”’ Did those words mean that it was when 
she executed the power of attorney to Caillavet on November 9, 
1801, that she went North to ascertain the truth about the report? 
It should be observed that she did not state that Madame Despau 
accompanied her. It should also be observed that she did not 
state that she went to the North to get record proof of the 
marriages: she went to ascertain the truth of the report, and 
learned only that Desgrange had courted a woman. Madame 
Despau testified that she accompanied Zulime to New York ‘to 
get record proof of the marriage, after Clark had made the pro- 
posals, and found that the records had been destroyed, and learn- 
ing that Gardette had been present at the marriage of Desgrange 
LZ and the other woman, they went to Philadelphia and there found 
| Gardette, who confirmed the report, and then it was that Clark 
and Zulime were married. Did Zulime make two trips to the 
North “to ascertain the truth of the report,” one alone and a 
later one with Madame Despau? 


The defendants claimed that Zulime at this ecclesiastical 
trial testified about the only trip she made to the North and that 
on that trip Caroline was born. To reach that conclusion it is 
necessary to disregard the testimony of Desgrange. He testified 
that the principal reason why Maria Julia Carriere, his wife, went 
to the North “last year’? was that a report had circulated in the | 
city that he was married to another woman, and she went for | q 

the purpose ‘of ascertaining whether it was true. If Caroline was | 
born on that trip “last year’? he must have known that fact 
at the time he testified, or he had been deceived by Zulime. 
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Desgrange said that the report that he was married to an- 
other woman “had circulated in this city’? before Zulime “went 
to the North last year.” How did he know that, if he had been 
in France ever since the spring of 1801 until his return to New 
Orleans “a few months since?” -Had the report “circulated in 
this city” before he went to France? Was it because of that report 
that he wrote to Clark from Bordeaux in July, 1801: ‘Permit 
me, my dear friend, to reiterate my acceptance of the kind offer 
- you made me before I left, and should my wife find herself em- 
barrassed in any respect, you will truly oblige me by aiding her 
with your advice?’ Had he and Clark talked about this report 
“circulated” in New Orleans before he left for France, and Clark 
had offered him his assistance, and he in these veiled words now 
meant to ask Clark to advise her not to be influenced by the 
report? Was it because of his fear that she would be influenced — 
by it that he expressed his anxiety that he had not heard from 
her? Whatever answer to these questions may be surmised, the 
- one important fact Desgrange’s testimony tends to establish, if 
he testified at this trial at all, is that the report was circulated 
In the city as early as 1801, and before Zulime went to the North 
_ to ascertain its truth, and before Clark had made a proposal to 
marry her, and that fact would bear on the question of Clark’s 

good faith in marrying her. 


If Zulime testified in the words preserved in this ale | 
record, her testimony bears strongly on her good faith in marrying 
. Clark. She is made to say that she investigated the report and 
_ Jearned that it was not true: she learned only that: Desgrange 
had courted another woman, and that her father objecting the 
match did not take place. If that testimony was true, how could 
she marry Clark in good faith, honestly believing that she was 
free to marry him? That she was married to Desgrange on De- | 
cember 2, 1794, there was no sort of doubt. Unless that mar- 

riage was bigamous and therefore void, she was not free to 
- marry Clark and could not have married him in good faith. But 
_ if she did not marry him on her first-trip to the North in 1801, 
but married him in 1802 or 1803, as Madame Despau testified, 
after Gardette had told her that he was present at Desgrangs 
marriage in 1790 to another woman still alive, she was free 
to marry Clark and her marriage to him was in good faith, for 
Desgrange’s marriage to her was bigamous and unlawful and void 
had been the time it | 
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. This testimony of Zulime was given an ugly twist. It was 
charged that it was a deliberate attempt to deceive. The charge 


was that Caroline was Clark’s child and that she went to Phila- 


delphia, in 1802, for the purpose of hiding the birth of Caroline 
during the absence of Desgrange in France. Did she make the . 
statement that “about a year” before September 6, 1802, she 


went to the North to ascertain the truth of the charge of bigamy 
laid against Desgrange, for the purpose of deceiving the ecclesi- 


astical authorities and the public at New Orleans and Desgrange 


as well into believing that she had gone there for an honest and 


an entirely reasonable purpose? 


If her purpose in going to the North was to hide the birth 
of Caroline, she had either deceived Desgrange into believing that. 


_ she had gone there for an entirely different purpose, or else she 


was still being dominated by him, or had entered into an agree- 
ment with him to swear to a falsehood that would acquit him of 
the charge of bigamy. “Being asked why Julia Maria Carriere, 
his wife, went to the North last year, he answered that the prin- | 
cipal reason was that a report had circulated in this city that 
he was married to another woman; she wished to ascertain 
whether it was true, and she went for that purpose.” He gave 
no other reason. He would scarcely have said that her principal 


_ reason in going to the North “last year” was to ascertain the 
- truth about the report, unless he had been either completely 
_ deceived by her and knew nothing of the existence of Caroline, 


or she had agreed with him to state that she had gone for that 
purpose and was satisfied the report was not true. If they had 
agreed with each other that both would give the same reason for > 
her trip to the North, the charge of bigamy was not disproved, | 


_and the “testimony” of neither was worthy of belief. Both gave 


the same reason. If her purpose was to deceive, his was the same. 
Many reasons could be suggested in extenuation of her purpose 
to deceive, if such was her purpose; but why should he join in 
her purpose, if he knew that she had “last year,” or any time 


before September 4, 1802, gone to Philadelphia to give sabes to 


Caroline and had hidden her that city? 


Their “testimony,” if true, strongly tends to prove that 
Caroline was born in 1801. If Caroline was born in Philadelphia 
in the spring of 1802, as Coxe testified, the words “about a year . 
since” must be stricken out of her testimony, and the words “last 
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year’’ must be striken from his—if Caroline was born on that 


trip to the North. Their testimony was given September 6, 1802. 


Both were then in New Orleans. If she went to Philadelphia 
“last year,” “about a year since,” to give birth to a child, Caroline 
was born within six months after Desgrange went to France about 
April, 1801, and was presumptively his child; and the uneasiness 
and anxiety that-he had not heard from his wife, expressed in 
his letter written to Clark at Bordeaux in July, 1801, might well | 
be interpreted to mean that, before he left New Orleans for 
France, he was expecting her to give birth to a child within a 
few months. If Caroline was born about September, 1801, or as — 
late as November or December, 1801, she was Desgrange’s child. 

Neither of them in their testimony mentioned Caroline, or made 
the slightest reference to her. Neither of them said Zulime went | 
to the North “last year” to give birth to a child, but both said 
she went to the North for the honest and reasonable purpose to 
ascertain the truth of a report that he was married to another 


‘woman. He either knew absolutely nothing about the existence 


of Caroline, or he knew all about her and believed her to be his 
own child, or both had agreed to testify in a way that would free 
him from the charge of bigamy. She might have so testified in 
order to save Caroline from the imputation of illegitimacy. But 


would he have so testified to save from such imputation a child 


That the two may have entered into an seveoment to give 
the same reason for her going to the North “last year” is entirely 
plausible. But that she was dominated and coerced by him to 
testify as she did is not plausible, in view of the facts already 
and yet to be stated. 


The statement attributed to her in this alleged testimony 
that, after having investigated the report that Desgrange had 
previously married another woman, she was satisfied it was not 
true and did not believe it, can scarcely be accepted. She was 
not living with him when this “decree,” declaring there were “no 
proofs to sustain the charge of bigamy,” was rendered. Nor did 
she ever afterwards live with him. When the report became public 


in New Orleans “she returned to her own family,” and after he 


returned from France “a few months since” she did not go back 
to him, but subsequently her attorney formally charged in a peti- 
tion filed in court that she “has been deserted by him from the 
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second day of September, 1802’’—two days before these “criminal 
proceedings” were begun—and that she continued to be deserted 
by him for the next three years. 


He was released from prison by the decree, bast it was not 
a final decree; it continued the proceedings, to be reopened upon | 
further proof. Were they reopened, and a further prosecution 
instituted shortly afterwards, and Desgrange adjudged guilty? — 


Certain it is that before the end of the year 1803, he fled 
the country, and did not return for at least two years. When he 
returned in 1805, Louisiana had passed from Spain to the United 
States, and the ecclesiastical court no longer had jurisdiction, if 
_ it ever had, to dissolve marriages, or to punish him for bigamy, 
but whatever power it had formerly possessed in such matters 
had, by that time, passed to courts created by American law. 


There was no proof that this charge in the ecclesiastical 
court was ever renewed or the case ever reopened, and the ‘‘Testi- 
mony” in that trial does not prove, or tend to prove, that Caroline 
was born in 1801; on the other hand, it does not prove, or tend 
to prove, that Zulime and Clark were married in 1802 or 1803, 
nor does it tend to disprove that Desgrange was tried in an 
ecclesiastical court and condemned before the end of the year 
1803, in the manner and under the circumstances described. by 
Madame Despau and Madame Caillavet. The testimony of these 
two sisters was strongly corroborated by Madame Benguerel and . 


Bellechasse, in his deposition taken in 1834, testified : 


| think it my duty to declare, what I know to be a fact, 
that said Desgrange was condemned for bigamy in marrying 
Miss Carriere (subsequently the mother of Myra) several 
years prior to the birth of Myra. The prosecution and 
condemnation of said Desgrange for said crime of bigamy, 
took place at New Orleans towards the close of the Spanish 
domination in Louisiana ; his first and lawful wife, whom he 
had married previous to coming to Louisiana (as it was 
proved), coming to New Orleans in pyrsuit of him. 

Madame Benguerel, in her deposition taken in 1836, testi- 
| Mr. Jerome Desgrange married the said Zulime, which 
proved on his part bigamy, for, after his marriage with the 
said Zulime, the lawful wife of said Desgrange, whom he 
had married previous to his marrying the said Zulime, came 
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to New Cilasen and he was thrown into prison, from which 
he escaped, and fled from Louisiana; this was in the year 
1802 or 1803. The said lawful wife of the said Desgrange 

_ brought with her to New Orleans proofs of her marriage 
with the said Desgrange. The exposure, at that time, of the 
said Desgrange’s bigamy in marrying the said Zulime, was 
notoriously known in New Orleans. | 


The testimony of these two disinterested witnesses was ‘mit, 
in any of the opinions, given the serious consideration to which 
it was entitled, but its probative force was almost — ignored 
in all of them. 


2. The next court record offered by the defendants to prove 
that ‘Zulime acknowledged herself to have been lawfully married 
to Desgrange, and therefore unlawfully married to Clark, is 
designated as the “Alimony Record.” It was the record of a suit 
brought in the County Court of New Orleans in 1805. At the 
time it was brought Zulime was known to her sisters as Zulime 
-_ Clark, and if she was ever lawfully married to Daniel Clark they 
__ had then been married at least two years. She had for that time 
been established in a separate house and richly supported by 
Clark. Nevertheless the suit was entitled “Zulime C. Desgrange 
vs. Jerome Desgrange,” and in her petition Zulime prayed that 
Desgrange be compelled to pay her alimony of five hundred dollars 
a year. The petition was filed November 30, 1805, and read: 


The petition of Zulime Carriere Desgrange, an inhabi- 
tant of the city of New Orleans, humbly showeth— 


3 That whereas it is provided by the first section of an 

act, entitled an act concerning alimony, and for other pur- 
poses, that the County Court shall have jurisdiction on ap- 
plication from wives against their husbands, for alimony, 
on the husband deserting his wife, for one year successively, 
and in case of cruel, inhuman and barbarous treatment; and 


whereas your petitioner may adduce proof before this honor- . 


able court that she has been cruelly and barbarously treated 
by Jerome Desgrange, her husband, and likewise that she 


has been deserted by him, for three years, past, to-wit, from | 


the second day of September, one thousand eight hundred 
and two, ever unto this day, although she has been told that 
the said Jerome Desgrange returned from France to New 

i Orleans some time in the course of last month, and is now 
in the city of New Orleans. 


pee Wherefore these are to pray that it may please your. 
- Honor to order that the said Jerome Desgrange, your peti- - 
tioner’s husband, be condemned to pay to your nies a 
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sum of five hundred dollars per annum, and that your peti- 
_tioner be likewise entitled to all the other benefits and ad- 
vantages belonging to her, in virtue of the laws of this ter- 
ritory in that case made and provided; and your petitioner, 
as in duty bound, shall ever pray. 


The petition was signed by “‘Eligeas Fromentin, attorney for 
plaintiff.” Citation, directed to “Mr. J erome Desgrange,” was in 
these words: | 

You are hereby summoned to comply with the prayer 
of the annexed petition, or to file your answer thereto, in 
writing, with the clerk of the County of Orleans, at his office 
at New Orleans, in eight days after the service hereof; and 
if you fail herein judgment will be given against you by 
default. 

The return to the citation shoved service “on the defendant” 
by a deputy sheriff on “6th December, 1805.” 


| The judgment read: “Petition filed 30th November, 1805, 
for alimony. Served December 6th, 1805. Judgment by default, 
December 9th, 1805. The court doth award final judgment for 
the plaintiff, December 24th, 1805.” 


This suit was considered a puzzle by all the courts. Why 


was it brought, unless Zulime was then lawfully married to Des- 


grange? Why did she sue him for alimony, if she was then 


married to Daniel Clark and he was supporting her? How could | 


she claim to be the lawful wife of Clark if Desgrange was then 
“her husband,” as in this petition he is alleged to have been? 


Was the purpose of the suit to compel Desgrange to come 
into court and as a defense set up a plea that he was never law- 
fully married to her, and thereby escape the payment of alimony 

to her? Such a plea would amount to a formal confession in open 
court that he had committed bigamy when he married her. If 
- that was her purpose, the suit can well be understood. It would 
have been an indirect method of compelling him to confess in 
open court that his marriage to her was unlawful. As it was, he 
was compelled either to submit to a judgment for alimony in her 


favor for a large sum, or resist her suit by a plea that she was 


not his lawful wife. She would not dispute that plea, and the 

judgment could recite that her suit for alimony was denied be- 
cause, by his undisputed formal plea, he had never been lawfully 
married to her . But if he appeared and made that plea he would 


be playing into her hands and aid her to accomplish the very 
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purpose she had in mind in bringing the suit. He would be a dolt 
to make such a plea. He did not make it. He was served with 
process, but he did not appear, and judgment for five hundred 
dollars annual alimony was rendered against him by default. 
Thereby he outwitted her. If her purpose was to compel him to 
confess, formally and in open court, that he was never lawfully 
married to her, she had failed to accomplish that purpose. She 
could have dismissed the suit at any time between December 6th, — 
when judgment by default was rendered against him, and De- 


cember 24th, when the default. judgment was made final and ~ 


irrevocable. But she permitted a judgment to go to record. which 
awarded her five hundred dollars through the years for his act of 
deserting her in September, 1802, and ever afterwards. 


The suit on its face was an out-and-out suit for alimony, 
and nothing else. It was based on a charge that he was her hus- 
- band and had deserted her. It necessarily implied that she was 
lawfully married to him, and that he had not committed bigamy 
in marrying her. That is the face value of the suit. There was 
no evidence that her purpose in bringing it was other than what 
it reveals on its face. The suit, if it tended to prove anything, 
tended t6 prove a solemn admission by her that their marriage 
was lawful, and consequently that her later marriage to Clark | 
was unlawful and bigamous. 


The defendants used it not only for that purpose, but also 
to sustain their contention that it showed a set purpose between — 
her and Clark to drive Desgrange out of the country. But that 
contention was purely gratuitous and a mere surmise. Desgrange 
did leave New Orleans soon after the default judgment was ren- 
» dered, and perhaps before it was made final, and never returned, 
leaving a curator, legally appointed, to represent him in his 
absence. But there was no evidence at all that he was driven 
' out. The fact that within six months she brought a suit against _ 


| _ him for divorce, grounded on his bigamy, tends to explain that 
+ the purpose of this suit was to compel him to confess in open 


court that he had been previously married to Barbara Jeanbelle 
~ -or some other woman, although, by his — it utterly failed 
of that purpose. 7 


In disposing of this Alimony Record a question of j juris-. } 
diction arose in the Supreme Court of the United States. Did 
the County Court ever acquire jurisdiction of the cause? Of course, 
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if it did not, this record could not be considered for any purpose. 
Zulime did not sign the petition. It was not sworn to by her or 
anyone else. Did those deficiencies deprive the County Court of 
jurisdiction to entertain the syit? There was no evidence that 
she knew it had been brought, or that she ever heard of it. The 
petition was signed only by “Eligeas Fromentin, attorney for 
plaintiff.” He also was attorney for plaintiff, along with Mr. 
Brown, in the divorce or annulment suit brought by Zulime Car- 
riere against Desgrange in less than six months after this Ali- 
mony Record was made. He was an honorable lawyer and was 
reputed an able one, both in New Orleans and in St. Louis where 
he had previously resided. He knew whether it was necessary 
that the petition in this alimony suit should be sworn to. Was 
this record admissible in evidence against Myra? Could it be 
held to be an admission by Zulime as late as 1805 that Desgrange 
was her husband? If Zulime knew nothing of this petition, it 
would indicate that her marriag to Clark had been kept a pro- 
found secret, so completely that even Fromentin had never heard 


3. In further proof that Zulime was —_" married to 
Desgrange, defendants offered so much of a court record as could 
be found of what may have been a divorce suit brought by her 
against him in 1806. The suit was begun in the County Court 
of New Orleans sometime before June 24, 1806, but just exactly 
_ what kind of a suit it was cannot be stated with absolute cer- 

tainty, because the petition, having been lost, as was claimed, 
from the court office, was not, and perhaps could not be, produced. 


The record of the case discloses that a citation, entitled ‘“Zu- 
lime Carriere vs. Jerome Desgrange” and dated June 24, 1806, | 
was directed to “Mr. Ellery, Curator of Desgrange,” summoning | 
him “to comply with the prayer of the annexed petition, er to 
file your answer thereto in eight days after the service hereof.” 
The return on the citation showed service by the sheriff ‘on 
Ellery, 30th June, 1806.” Ellery appeared and put in a demurrer 
to the petition, entitling it “Zulime Carriere vs. J erome Des- 
grange.” It was in these words: 


The plea of Jerome iidietanie, defendant, to the plea 
of Zulime Carriere, plaintiff: | 


| This defendant, by protestation, not confessing or ac- 
knowledging all or any part of the matters and things in 
the plaintiff’s said petition contained to be true, in such 
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manner and form as the same are therein and thereby alleged, — 
for plea unto the said petition. saith, that this court ought 
not to have cognizance of the same, because the laws by 
which this court was created, and the jurisdiction thereof 
established, do not extend the same to cases of divorce, or 
give this court any authority to pronounce therein, and 
because the damages in said petition prayed for against 
this defendant cannot be inquired into or assessed, until 
after the judgment of this court touching the validity of 
the marriage between the petitioner and the defendant, shall 
be first declared. 

Wherefore this defendant doth plead the premises in. 
bar to said petition, and humbly demands judgment whether 
he shall be put to make further answer thereto. 


The record contains no ruling on this demurrer, but it con- _ 
tains an answer, filed by “A. R. Ellery, for defendant,” reading: 


Answer of Jerome Desgrange to the petition of Zulime : 


_ Carriere. 

; This defendant, saving and reserving to himself all 
‘manner of benefit of exception to the many errors, untruths, 
and imperfections in the said petition contained, for. answer 
thereunto saith, that the facts set forth in the said petition 
are untrue, and prays that he may be hence dismissed with : 


his costs. 

Then follows in the record a long certificate of marriage 
between Geronimo Desgrange and Maria Julia Carriere, per- 
formed by a Catholic priest on December 2, 1794, and copies of 
the testimony of several witnesses. Following these parts of the 
record are these docket entries: 


Zulime Carr iere) Brown & Fromentin, for plaintiff. 


> | 
| for defendant. 


Petition filed June 24th, 1806. Debt or damages, $100. Plea 
filed July 1st, 1806. Answer filed J uly. 24th, 1806. Set for 


trial on Thursday, July 24th. 


Attorneys .... 
Clerk ...... 8714 


$10. 00 Mr. Fourke, sworn 
‘Mr. d’Orgenoy 
| Madam Marr. 


J udgment for plaintiff. ‘Deine $100. July 24th, 1806. 
The clerk of the County Court testified, in 1849, that the 
-' foregoing constituted the entire record in the case, and that the 
- court records and judgments in all the early cases were in the | 
same succinct form. 
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} What kind of a suit was this? Was it a suit for divorce, or 
u suit for damages? Does the plea put in by Ellery show it to 
be a suit to annul a void marriage? If not, why did plaintiff — 
designate herself as “Zulime Carriere” instead of Zulime Des- 
grange? Does the fact that she designated herself as “Zulime 
Carriere”’—her maiden name—show or imply that the ground 
of the suit was Desgrange’s prior bigamy? Ellery’s pleas reveal 
_ by their very words that he was an able lawyer and alert to 
discover every available defense. If her petition was simply one 
for divorce based on desertion, it is reasonable to infer that he 
would have included, both in his demurrer and in his answer, 
the objection that her petition showed on its face that she was 
not the wife of Desgrange, but an unmarried maiden, and there- 
fore had no right to maintain a divorce suit. The reasonable 
inference is that her suit was one to annul the ceremonial mar- 
riage on the ground that it was void when celebrated and had 
been ever since. 


i that was not its purpose, why was the ida certificate of 
the ceremonial marriage of Desgrange and Zulime put in evi- 
‘dence? Such a certificate might be considered appropriate and 
even necessary evidence in the trial of a suit to annul a mar- 
riage, for how could a marriage be proved to be void unless it 
was first proved that a marriage had taken place? But what . 
possible purpose could such a certificate serve in the trial of a 
divorce suit to dissolve an existing marriage? In a suit for di- 
vorce the petition and answer necessarily admit the existence of 
a marriage. In her petition plaintiff necessarily alleges that she | 
and defendant were lawfully married on a named date and asks 
that the marriage be dissolved for causes stated, and in his 
- answer defendant necessarily admits the marriage and denies 
that it should be dissolved for any of the grounds stated by 
plaintiff. And it has always been a rule of law that what is 
admitted in both petition and answer need not be proved. The 
introduction in evidence of the certificate of the marriage per-. 
formed in the Cathedral Church on December 2, 1794, would seem 
to be proof of itself that the purpose of the suit was not to obtain 
_ a decree dissolving an existing marriage, but that it was one to 

obtain a decree annulling a void —— waien had never legally 
existed. 
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Mr. Justice Wayne, who wrote the opinion in the case decided 


in 1860, in commenting on this court record, said: 


The defendants also gave in evidence an authentic record 
from the County Court of New Orleans. It was introduced 
by them, and declared by them, in their answer to com- 
plainant’s bill, to be a petition by her mother, Zulime Car- 
riere, wife of the said Desgrange, to a competent judicial 
tribunal, praying for a divorce and dissolution of the bonds 
of matrimony existing between her and Desgrange, which 
was subsequently decreed after the birth of complainant 
(Myra Gaines). But they now urge and declare that such 

record and decree prove nothing in the case. In our opinion 
it proves much, though differently from what it was intro- 
duced for. 
| Their counsel now say that the record is deficient in the 
_ petition, and therefore that it does not appear that its object 


was the annulment of the marriage between Zulime and 


Desgrange on account of his bigamy. The petition is want-. 
ing; and why, has not been satisfactorily shown by de- — 
fendants. They knew it to be wanting when they introduced — 
the record in evidence, and on that account cannot now re- 


pudiate it for what it contains, because at is against the 


purpose for which it was introduced. 


The record shows that a petition was filed; that a 
curator was appointed for Desgrange; that he was sum- 
moned to answer for Desgrange; that he appeared and. 
demurred to the jurisdiction of the court in cases of divorce, 
. and on that account the court could not pronounce judgment 

therein, and that the damages prayed for in the petition 
could not be assessed until after the court had rendered 
judgment touching the validity of the marriage. There was 
a joinder in demurrer, which, however, was withdrawn, and 
the curator filed the general issue. The docket entries, kept 
by the clerk, show a “judgment for plaintiff, damages $100., 
July 24, 1806”. This extract of so many particulars makes 
out as well as it could be. done the purpose of the petition, 
and establishes consistently that. the marriage between 
Jerome Desgrange and Marie J ulia Carriere was thereby 
declared null and void. - 


But the defendant’s counsel say that the record is inop- 
erative for any purpose, inasmuch as it was a proceeding 1 in 
her maiden name, three years after her alleged marriage to 
Clark. It is forgotten that a judicial invalidation of a mar- | 
riage at any time for the bigamy of a party to it relates 
back to the time of the marriage, and. places the deceived 
party in a free condition to marry again, or to do any other 
act as an unmarried woman, without any sentence of the 
nullity of the marriage. The evidence shows that the pro- 
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cedure by Zulime against Desgrange originated in her } 
anxiety to place herself in that condition in respect to her  - 
marriage with Clark, which he had enjoined on her to keep | 
secret until a sentence of nullity of her marriage with Des- 

grange had been obtained. She could not, under such cir- f 
cumstances, use Clark’s name in such a suit; she could not a 

have sued in Desgrange’s name while disclaiming the validity 

of her marriage with him; ‘and therefore her counsel in filing 

her petition used her maiden name, as it was proper and 

professional in them to do. 


In a prior opinion, filed on the fifth appeal, as a cnt the 
same learned judge said: | : 


| The defendants rely upon the validity. of la s 
| marriage to Zulime, and they also rely upon the record of a 
¢ court, properly authenticated, of a suit brought by Zulime 
a her maiden name, against the name of Desgrange, intro- 
duced by defendants to show that, as late as 1806, the mar- | 
riage with Desgrange had not been legally dissolved; and 
until it was, it is urged that there was such an impediment 
in the way of her marriage with Clark as to make that mar- 
riage null and void, the offspring of it illegitimate, especially 
for the purposes” of inheritance. 


The proof in the case shows that Desgrange disappeared 

from New Orleans in 1802, on account of the current charge 

that he was a bigamist, and whilst a prosecution of him for = 
that offense was pending. There is also proof that he did 
not return to New Orleans until 1805, when Louisiana having 
become a portion of the United States, he could do so without 
liability to a renewal of an ecclesiastical criminal prosecution 
for bigamy or to the punishment inflicted by the provincial 
law for that offense. 

The record and judgment, of a court of competent juris- 
diction, was introduced by the defendants as a part of their 
proofs to show that there was a legal impediment in the way 
of Clark’s marriage with Zulime when it occurred, and that 
it continued up to 1806, when they allege they were divorced. 

| It was used for that purpose and much relied upon, and it — 
la was not until it was shown that the judgment in that case 
- ; had relation back to the marriage, making it absolutely void 
ab initio, that it was urged that the record of that case was 
of no account because a part of it was wanting. Here it is 
necessary to be particular. I cite from their answer their 
averments in the following terms: “That afterwards, on or 


about the 24th of June, 1806, Zulime née Carriere, wife of . 2 
the said Desgrange, did present another petition to the com- = 
_petent judicial tribunal of the city of New Orleans, therein ae 


representing herself as the wife of and as having inter- 
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married with Jerome Desgrange, and praying for a divorce 


‘and a dissolution of the bonds of matrimony existing between 
her and the said Jerome Desgrange, and which was subse- 
quently decreed, subsequent to the birth of complainant Myra; 
and for further answer, say that in the city of Philadelphia, 


on or about the second of August, 1808, Mrs. Desgrange, 


having obtained a divorce from her husband, Jerome Des- 
grange, and having resumed her maiden name, did enter 
into a contract of marriage with and did intermarry with 
James Gardette.” This extract shows that the defendants 


- not only use the record in that case to establish the fact of 


divorce, but also for the purpose of sustaining the right- 
fulness of Zulime’s marriage with Gardette. Now, if the 


- record, imperfect though it may be, shows that the divorce 


could only have been decreed on account of the legal invali- 
dity of the marriage with Desgrange, at the time of its oc- — 
currence, then unless it can be shown that the law interposed — 
an impediment to marriage in the way of the party imposed 
upon, until a sentence of nullity had been obtained, Zulime’s 
marriage with Clark was a good and valid marriage, though 
for marrying without such a sentence she may have sub- 
jected herself to the discipline of the Church. 


The déficiency of the record of divorce is the want of 
the petition. In every other particular it is perfect. So much 
so that it discloses the object of the petition, or the cause 


_ for which suit was brought, and for which the judgment of 


the court was given. It was introduced by the defendants, 
who allege that it was a decree of divorce, annulling the 
bonds of matrimony between Desgrange and Zulime, by a 
competent tribunal in New Orleans, and was so pleaded in 
their answers. When so introduced by them and admitted © 
by the court as admissible evidence, the complainants proved | 
the loss of the petition and the short method of entering 


‘judgments in the court of which it was a record. 


Can we learn what was the effect of the judgment 
without the petition? Can we ascertain the cause for which 
the judgment was rendered without the petition? 


What is the effect of the judgment? It is one of a court 
of record having jurisdiction of the subject and over. the 


parties to the suit. It annuls the bonds of matrimony. As __ - 


the defendants plead this record to be true, averring it to 


be so upon their oaths, it cannot be further inquired into 
by the court, with a view to take from either party in the 
suit what it’ discloses. 

What but divorce, as separa-_ 
tion a mensa et thoro, could have been the cause of the suit? 
The witnesses, one and all of them, say that the bigamy of | 


_Desgrange, or of having been it, induced 
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re to separate herself from him, and to return to her 
| But the cause assigned in the petition for the divorce 
may be satisfactorily made out from the rest of the record. 
The cause for the divorce sought by Zulime cannot be more 
conclusively shown than it is by the evidence in this case, 
and by the record of divorce, excluding, as it does, all other 
- enumerated causes of divorce a vinculo, excepting that of 
the bigamy of Desgrange. 

There is in the record complete and satisfactory sec- 
ondary evidence of the object and purpose of.the. lost peti- 
tion. The plea put in by. the counsel of Desgrange affords 
a clew, not of itself entirely sufficient, but which, united with 
the other proceedings, make up what the law terms good sec- 
ondary evidence of the contents of the petition. The plea 
denies the jurisdiction of the court over divorce cases, and 
- then urges that the court could not consider the question of 
damages until the validity of the marriage between the de- 
fendant and Zulime had been ascertained and declared— 
validity of the marriage, it must be remembered. Can any- 
thing show more plainly that its invalidity was the cause 
assigned in the petition? Again, the record in the County 
Court shows that Desgrange’s bigamy in marrying Zulime 
- was the subject of her petition and of the court’s inquiry. 
I take from the record of the County Court a part of what, 
upon the trial of the case, the defendant introduced as his 
testimony, which the defendants in this suit have made theirs 
by the introduction of it. The witnesses speak of imputed 
bigamy to Desgrange, his flight on account of it, and his 
confession. In the County Court, not one of them answers 


to anything else than to the inquiry, whether or not Des- — 
grange had been married, and whether or not the wife was | 


alive when he married Zulime. One of the witnesses, and 
the most conclusive that could be in such a case, tells the 
cause of the suit and no one disputed it. Besides, the suit 
is in the maiden name of the plaintiff against the name of 


- Desgrange, and the cause is so entitled. Certainly nothing | 


more in the nature of secondary evidence can be wanting to 
establish the cause for which the divorce from Desgrange 
was sought. Yet there is more; for two witnesses swear 


that her suit was brought to get a sentence of nullity of 


her marriage with Desgrange on account of his bigamy. I 
cannot but regard it as singular, and unexampled, too, that 
any objection could have. been made to the character and 


force of this paper on account of the deficiency of the pe- —~ 


tition after its introduction by the defendants to maintain 
an averment in their answers to the complainant’s bill. It 
was introduced and used by defendants to show that there 


had been a divorce between Zulime and Desgrange. The com- 
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plainant relied on it, as her counsel may very well do, to 
establish the original invalidity. of the marriage with -Des- 
grange. We have, then, the defendants’ admission that the 
judgment of the County Court was rendered for a cause 
which made the marriage with Desgrange void ab initio. 
“Void ab initio” means that the marriage was void from 
its beginning, and the final decision of the court, it may as. well 
be here stated, was that the judgment of the County Court, 
rendered in 1806, was a final adjudication that.the marriage of | 
Desgrange and Zulime on December 2, 1794, though performed | 
in the Cathedral, in full accord with the prescribed ceremonies 
of the Catholic Church, whether or not formally annulled by the 
Church for Desgrange’s bigamy, never was a lawful marriage. 


But counsel for defendants argued that the holding did not 
settle or affect the great questions involved. They contended 
that, though the effect of the judgment of the County Court 
rendered in 1806 was to annul the marriage, and though it were 
admitted that the marriage was void when entered into, it did 
not make valid the marriage of Clark and Zulime in 1802 or 1808, 
and did not make Myra a legitimate child born in lawful wedlock. 
Their contention was that the judgment of the County Court 
_ had no retroactive operation: that it could not-reach back and 
_make valid and lawful a marriage and birth which had occurred 


. before it was rendered; thaf/Clark and Zulime, if married at all 


were married in 1802 or 1803, while Zulime was the ostensible 
wife of Desgrange and before his marriage to her had been judi- 
cially annulled, and therefore she was not free to marry Clark, 
but was still, in the eyes of the Church and in the eyes of Ameri- 
can civil law, Desgrange’s wife; that the judgment of 1806 op- 
erated only from the time it was rendered, and would have made 
valid a marriage of Zulime and Clark entered into after her mar- 
riage with Desgrange was annulled, but could not render valid 
- a marriage entered into before her former marriage was annulled ; 
that Myra was born before the judgment of 1806 was rendered, 
and she was no more legitimate than she would have been if the 
judgment had never been rendered. They denied that the doctrine 
of relation applied to the case, and contended that Mrs. Gaines, in 
order to be adjudged a legitimate child of Daniel Clark, must 
prove that Zulime and Clark were married after the judgment 
of 1806, annulling her marriage with Desgrange, was rendered, 
and that she was subsequently born of the marriage. That was _ 
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another hard question in the case. Much learning and Meseesben 
reasoning were manifested in deciding it. J udge Wayne met it 
squarely, and decided it honestly. 


He held, and the court agreed with bite that the feuded 


related back to the marriage of Desgrange and Zulime, and made > 


that marriage illegal and void from the moment it took place; 
that in the eyes of the Church the marriage, having been for- 
mally and ceremoniously celebrated in the Cathedral by a priest, 
might not have been considered void until annulled by the Church, 
but in the eyes of the civil law it never had any legal existence, 
and never for a moment was a legal impediment to the marriage 
of Clark and Zulime. 


- 


CHAPTER X 
‘THE NEGATIVE EVIDENCE 


From the beginning of the Gaines Case the défendants con- | 


tended that Myra was an illegitimate child, deceitfully imposed 

upon Clark by Zulime’s sisters, Mrs. Harper, Boisfontaine and 
Bellechasse, and they argued that the concealment of Myra from 
her birth proved that she was. In a further effort to prove her 


illegitimacy they introduced much evidence of their own. Much © 


of it was of a negative character; though some of it went to 
support her claim that she was born in lawful wedlock. 


In addition to the testimony of Daniel W. Coxe already set 
out, which was offered to prove that Zulime had carried on an 
_ illicit relation with Clark and was a willing tool of his deceptive 
immoralities, and in addition to the records of the three court 
trials set out in the last chapter, they introduced a great amount 
of evidence to prove that a marriage between Clark and Zulime 
was improbable, unnecessary and impossible. 


It pertained to the character of both, and the social siiettlons 


and reputation of both. Its purpose was to show that it was 


impossible that a man of the brilliant talents, high social position, 
personal honor and great business prominence and “wealth of 


Clark, could ever have married a woman of the social standing — 


_and immoral character of Zulime. 


At the time of their alleged marriage New “Orleans was a 
- small city of only a few thousand inhabitants, and Clark was 
the most conspicuous and best known person among them, and it 
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must have been exceedingly difficult to keep the marriage secret. 
And numerous witnesses testified that Clark was considered by 
the community generally to be unmarried, not only prior to the | 
breach of his relations with Zulime in 1807, but up to - time 
of his death in 1813. Thus: 


A named Cavillier testified : 


I never knew him as a married man; I never heard of 
his being married; I always knew him as a bachelor. ... He 

- ‘was considered the lover of Mrs. Desgrange, and was con- 

- sidered an honest man, a man of good reputation. It is for | 
that very reason that I think he was never married to that 
woman, because he well knew her conduct, and was himself 
aman of a delicacy of feeling. 


Julien Domingon testified in 1849: 


| Iam sixty-one years of age. I have lived in New Orleans 
forty-five years. I knew Clark as well as a young man of 
- fifteen years could know a man of about forty years. I first 
knew him in 1804. I always thought he was a single man. 
“He was, much before the people in those days; his character 
» Was much discussed in the public papers. It was never 
rumored or said, in public, that he was married. He had the 
reputation of having several mistresses. I do not recollect — 
that at that time Madame Desgrange was reputed to be his 
mistress. 


W. W. Montgomery was and said: 


He was always considered a bachelor. I never heard 
him spoken of in New Orleans as a married man during his 
lifetime. He was a high-minded, honorable man. I do not — 
believe that he was capable of addressing a young lady with 

a -view to marriage, if, at the same time, he had been, in 
truth, a married man. ‘He had too much honor. 


‘J. Caurcelle spoke both French and English, and in his 
testimony said: 

Clark was never harried: so far as I know. I have skid 
he was never married, because the population was so small 
that we knew everything that took place. I knew Madame 
Desgrange. I have been in certain circles where her repu- | 
tation was spoken of lightly; but I cannot give any positive 
testimony about it. She was very coquette et legere. — | 
Charles Harrod had been a social associate of Clark. He — 

testified : 


always heard him of himself as a hachalo?, and 
we Rice Ress — with him about a lady in Baltimore, 
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dinieni: we supposed he was going to marry. Frequently, 
when dining together, we conversed on such subjects, and 
the course of conversation was that of bachelors; it led me 
always to believe he was a bachelor. I think he was con- 
sidered a bachelor by the community. 


E. Carraby was a knowing witness. He said: 


Clark and Madame Desgrange lived Seteatledie in an illicit 
connection. I mean, this was the general report. Her reputa- 

- tion was known enough not to have been misunderstood by 
Clark. Mr. Clark was a too high-minded man to contract 

marriage with his paramour. 


Mrs. Julia Wood spoke confidently. She testified : 


I lived in Mr. Relf’s house when Clark lived there also. 
My conviction on this subject results from my intimate 
knowledge of him; and I know he was not married as cer- 
tainly as I know any other negative fact. I ought to add that 
his peculiar tone and style of character was such that he 
would have been one of the last men on earth to marry 
clandestinely, or to marry any woman whose social position 

- Was not.in all respects equal to his own, or whose personal — 

character was not of the highest order. 


“ Pp. J. Tricou was another Frenchman. He testified that “she 
was considered the amante of Clark.” 


| J. B. Dejan testified: 


| | . I was well acquainted with Clark from 1797 up to the 

| Se time of his death in 1813. He stood high in the opinions of | 
the respectable families of New Orleans. He was a single 

| - -_ man. I never heard from any person, up to the time of his 

> death, that he was a married man. . 


Jean Canon said: 


We I knew Clark intimately. He never told me he was 
- married. I always forebore questioning him about Madame 
| ‘Desgrange. Their connection was kept very secret. Clark 
| - | kept such things concealed as much as possible, as he had 
7] -_- geveral such connections, and it would have given him trouble 
| | had his particular female friends known them. Whenever 
he spoke of her, he spoke of her as a beautiful woman, and - 
deservedly so, for she really was a beautiful woman. When 
Clark saw a beautiful woman he fell in love with her. 


_. "This testimony of this “Canon” looks both ways. But the =~ 
testaindins of one other witness was not so dubious. It has already 
been stated that it was generally understood in New Orleans that 
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Clark, at the time of his death, was cuit to marry a sociale 
woman there. A sister of this woman testified: | 


Mr. Clark paid his addresses to my sister, and was en- 
gaged to her up to the time of his death. The courtship began 
ut a year before his death; the engagement took place 
about eight months before. The marriage was delayed, from | 
causes which I do not particularly understand, from time 
to time, and was to have been celebrated in about. two 
months, when it was put an end to by the death of Mr. 
Clark. I never heard any cause assigned why the marriage 
was not celebrated immediately after the engagement. My 
sister had been divorced, and finally, in 1815, after Mr. 


Clark’s death, she was reunited by civil contract to the same 


_ man from whom she had been separated. 


The whole of this sister’s testimony should be considered. 
It bears a truthful face. It suggests many surmises why the 
marriage was delayed, but she points out no real cause. It can- 
not be doubted that there was a marriage engagement. . The 
‘ marriage would have been celebrated in October if Clark had not 
died about two months before the date agreed upon. She says 
her sister was divorced, and then uses words which indicate that 
it was only the “civil contract” and not the Catholic marriage 
that was dissolved. Is it reasonable that Clark would have made 
a will shortly before his death in which he devised: all his prop- 
erty to Myra, if he had been engaged to this sister for eight 
months and the date for their marriage had been set? Clark’s 
mind, according to other testimony, particularly the testimony — 
of Mrs. Harper, was absorbed for “some months” in writing the | 
“last will,” which was “finished”? a few weeks before his last 
sickness; and while he was not confined to his bed more than a 


week or ten days, there was testimony that he was in ill health 


for three or four months, but none that his illness extended back 
over the eight months or the year in which he was paying court | 
and becoming engaged to this sister. 


A proces verbal was authorized by the laws of Louisiana in 
1813. It was an authentic minute of an official act; in this case, 
a certificate of a justice ofthe peace as to what occurred at the 
time of Clark’s death. It stated: 


. This day, the sixteenth of the month of August, 1813, 
‘we, Gallien Preval, one of the justices of the peace for the 
city and parish of New Orleans, were present at the decease 


of Daniel Clark, this day, at six o ‘Clock in the on et 
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- and we were requested by Richard Relf to affix the aan on 
_» the papers belonging to the estate of the said Daniel Clark, — 
for the accomplishment of which, we in the presence of 

James Pitot and Dusuau de la Croix, the said Richard Relf 
having been requested by us to show us the papers of said 
- estate and having conducted us to the room of said deceased, 
proceeded, in the presence of the witnesses above named, to 
remove all the papers and to place them in a desk and armoir, 
which we found in the room of deceased, after which we - 
affixed the seals on the doors of the room, and placed Mr. 
Francisco Morales as guardian of the said room, who pro- 
mised, under oath, to fulfill well and faithfully the duties 
of his charge, and has, together with us and the witnesses 
named, signed the same on the day, month and year above 
mentioned. : 


Then follows the signature of Morales, “his mark.” To this 
is added: “At the moment of the closing of the proces verbal, 
the said Richard Relf having found in a trunk of the deceased 
_ the olographic will, we removed it in presence of the witnesses 
_ above named for the purpose of delivering it to the honorable 
. judges of the Court of Probates,” and to this are signed the names 
of Pitot, De la Croix and Relf, and then appears the name of 
“Gallien Preval, justice of the peace.” 


| This Proces Verbal is not as clear as it might be, but the 
whole of it may be admitted to be true without in the least im- 
pairing the claim that the will of 1818 was in existence after 
Clark’s death. To make it refer to the will of 1813 is to make © 
_ it state that that will was suppressed or destroyed after Clark’s | 
death. It speaks only of the olographic will found in a trunk. 
Both the will of 1811 and the will of 1813 were olographic. De la 
Croix, Boisfontaine and Bellechasse testified that the will of 1813 
was kept in a black case or packet in a trunk in the cabinet or 
office downstairs. Clark died in a room upstairs, and this Proces 
Verbal seems to refer to that room. In it Gallien Preval, the 
maker, says that he was “present at the decease of Daniel Clark” 
and that Richard Relf conducted him, De la Croix and Pitot 
“to the room of said deceased,” and that after he had placed all 
the papers “in a desk and armoir which. he found in the room of 
deceased” and had placed seals on the doors of the room, Richard 
Relf “found in a trunk of the deceased the olographic will,” which 
he “removed,” in the presence of the witnesses, for the purpose 
of delivering it to the Court of Probates. If it was the room on 
the lower floor in which was found the trunk from which was 
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removed the will, the will of 1813 was in existence after Clark’s 
death, and was thereafter destroyed or suppressed. A better view. 
is that the Proces Verbal makes no reference to the will of 1818, 
but refers only to a trunk found in the room upstairs in which 
Clark died. Otherwise, the will of 1811 was not found at this 
search. . It was most likely that at: was the will of 1811 that was 
“found” by Relf. 


The negative evidence now shifts to the North. 


Daniel Coxe, according to his own testimony, did not see 
Clark between August 6, 1802, a few days before he sailed for 
Europe, and his next visit to Philadelphia in 1806. But he had 
been his business partner since 1791 and the two men were 
about the same age. He testified: a 


‘My personal relations with ‘Daniel Clark, in the year 

1802 and 18038, were of the most intimate and confidential 

‘ character. I do not believe it possible that Daniel Clark, 

standing in the business and personal relationship of un- 

limited cordial confidence which he did to me, would have 

married in the city of Philadelphia, or anywhere else where 

I was, without informing me of it, and inviting me to the 

wedding. Such a thing is, of course, — but I can 
imagine few events in life less probable. 


In his second deposition, = in 1841, Coxe testified, on - 
cross-examination : | | 


Daniel Clark was a ink: demiuabed and chivalrous man, 
and his disposition was quick and impetuous. I have known 
no man who would have more promptly resented an imputa- 
tion against his honor or integrity. I can express most de- 
cided belief that he would not have submitted to the in- 
dignity of allowing a man to take from him his wife, if 
he had any, and appropriating her to himself .-—[Referring | 
to Zulime’s marriage to Gardette.] . 


I can express, also, a decided opinion upon the other : 
points of this inquiry, and it is this: that I am perfectly 
sure that, if Daniel Clark had -beén in truth a married man 
( whether that marriage had been public or private), and his - 
wife still living, he would never have -held himself out to 
the community and the social circles in which he moved, 

_ directly or indirectly, as an unmarried.man. I am equally 

~ gure that, in the case supposed, he would never have ap- 
proached a lady with overtures of marriage, nor would he 
have announced to his friend an intention of addressing a 
young with a view to There ought to have 
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been no doubt upon the mind of any man who knew any- 
thing of Daniel Clark on this subject, that he would neither 
have been guilty, or even conceived; of acts so atrocious. 


Letters were produced which showed that Clark had “ap- 
proached a lady with overtures of marriagé’ after a and Zulime 
had separated in 1807. | 


Before Zulime had married Gardette, but after Coxe had 
told her that he knew that Clark was engaged to marry Miss 
Caton and that she would never be able to establish her marriage 
with Clark, Coxe wrote a letter to Clark, which was not pro- 
duced, and on January 12, 1808, Clark, in answer to the letter 


wrote to Coxe: 


Your accounts of my visit to Annapolis have been, as 
usual, much ahead. Whenever I am fortunate enough to in- 
duce any one to engage herself to me, I shall let you and 

' Mrs. Coxe both know it; but until I see jour a mes affairs, I 
shall make no engagement. 


On Tobeuats 9, 1808, Clark again weds to Coxe, addressing 
him as “My dear Friend,” these words: 


I shall set off this evening for Annapolis, and shall pass 
two or three days there. If I find Miss Caton as favorably 
inclined towards me as you have hinted, I shall endeavor so 
to secure her affections as to permit me to offer myself to 

- her, at my return to this country in the course of the ensuing 
winter. I shall first go home to settle my affairs. On this 
_ subject I have never yet spoken to her, and I now communi- 
cate my intentions to you, that you may inform Mrs. Coxe, 
who will, 1 hope, as well as yourself, keep the affair quiet. 
At my return I shall inform you of the result. ‘Yours affec- 
tionately, [etc.] 


On February 14, 1808, Clark again wrote to Coxe, nai 
addressing him as “My dear Friend:” 


Previous to setting off for Annapolis I informed you 

of my intention. I am sorry to have now to mention that it 

not only has not been effected, but that the affair is forever 

ended. The reasons I will give you when we meet, although 

they are too trifling in themselves to have caused the effect 

_ produced by them. I beg you to state this to Mrs. Coxe, and 
if you are spoken to on the. subject to state that’ you have | 
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Meme, his deposition, testified, in of 


affair: 


Clark paid his addresses, with a view to marriage, to 

iss Caton of Baltimore, and was partly engaged to her. 

e addressed her in the years 1807 and 1808. The engage- | 
ment was afterwards dissolved in consequence of demands, 
on the part of the lady’s family, of settlements and other 
_ stipulations, which convinced him that the match would be 
ineligible. Soon after the rupture of the engagement in 1808, 
he went to New Orleans. The engagement with Miss Caton, 
was afterwards, as I understood from Mr. Clark, attempted 
to be renewed through the intervention of Robert Goodloe 
Harper, who had married into her family; but on reflection, 
Mr. Clark thought the connection not desirable, and that the 
settlements and other stipulations demanded on her part 
might ruin him; and he relinquished it from these causes, and 

- also in part in consequence of my disapprobation of it, and 
my belief that it might affect both him and me injuriously. 


These three letters {$m Clark to Coxe do not justify the 
statements contained in this part of Coxe’s testimony. The letters 
show that Clark never was engaged to Miss Caton. They show 
that in 1808 he approached her with a view of marriage, but they 
also show that there was no engagement. They more conclusively 
show that Coxe did not tell the truth, if he said to Zulime and 
Madame Despau in the summer of 1807, as Madame Despau testi- _ 
fied he did, that “‘he knew it to be true that Mr. Clark was engaged 
to marry the lady in question.” 


It was in April, 1808, after these letters were written, that 
Clark was in Philadelphia, transacted some business with Coxe, 
and left without having communicated with Zulime, though she 
was then in the city and had not then married Gardette. 


. Clark had a sister living in Liverpool, named Jane Green. 
On May 3, 1806, she wrote him a letter, Pap 3 pd him as “My 
dear Brother,” and: saying: | 
I scarcely know whether you will be obliged te me, or 


~ not, for the share I had in fitting u up your elegant toilet, but 
the idea of its being intended for Mrs. D. Clark got strong 


_ possession of my mind, and so much do I wish to see one — 
bear that name worthy of you, that nothing in my opinion 
would be too good to trust in it. I cannot think how the 
plan of such a thing could enter into your head, for I assure 
you it has been exhibited in London as a masterpiece of 
elegance and fashion. Do. pray were soon to me; you can- 
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not think how uneasy I made myself when I heard you went 
to Vera Cruz. Why will you be forever toiling? Surely you 
should now sit down and enjoy life. Let me know if my 

suspicions are right about the destination of the toilet. If 
they are, may you be as s happy in your choice as your affec- 
tionate sister. 


There are obscurities in that letter. She speaks about a 
truly elegant toilet “intended for Mrs. D. Clark” and asks to 
know “if my suspicions are right about the destination of the 
toilet.”” It cannot be determined from the letter whether she 
' understood that Clark was already married or was about to be 
married. But she had suspicions that one or the other was true; 
‘so much so, that she had a share in fitting up a truly elegant 
toilet “intended for Mrs. D. Clark.” The letter was written about 
the time Myra Clark was born, and three or four years after 
Clark and Zulime (according to the testimony of her sisters) 
were secretly married. To whom did she have reference when > 
she said the toilet was “intended for Mrs. D. Clark?” Except 
this letter, the evidence fails to show that Clark'as early as 1806 
_ had ever paid court to any woman “with a view to marriage” 
except Zulime. If her sisters told the truth, Clark and Zulime 
were secretly and privately married as early as 1803, and the 
marriage was kept secret until 1807. 


Clark replied to this letter more than six months after it 
was written. Writing to her from New Orleans, on October 14, 
1806, and addressing her as “My dear Sister,” he said: 


_ I have received yours of the 3rd May, and thank you 

kindly for the pains you took in filling the toilet. I assure 

- you that it would have given me infinite pleasure to have 

offered it either to Mrs. Clark, or any person likely to become 

' Mrs. Clark; but this will not be’ the case for sometime to 

- come, for as long as I have the misfortune to be hampered 

_ with business, so long will I remain single for fear of mis- 
fortune or accident. 


pe If the sister’s letter was obscure, his in reply was more 

go. When it was written, he had just been elected to Corigress, 
and within two years he was paying his addresses to Miss Caton, 
“with a view to marriage.” When it was written, October 14, 
1806, Myra was some months old, and the judgment annulling 
the marriage of Zulime to Desgrange had been rendered nearly 
three months previously. There was much evidence that Clark 
was very fond of Myra | in her early mntaney and showered his 
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affections upon ii and none to the contrary. In one view of 
this letter, it is a denial that he was ever married to Zulime. An 


impartial person, casually reading it, would. readily conclude that | 


it is a positive denial by Clark that he was married to Zulime, or 
ever had been, openly or secretly. Is that what he meant? 


He said it would have given him infinite pleasure to have 


offered the toilet “either to Mrs. Clark, or any person likely to © 
become Mrs. Clark; but this will not be the case for some time 
to come.” That is not a denial that he was secretly married to 
Zulime: it is only a statement that he would not offer the toilet — 


to Mrs. Clark for sometime to come. What a queer expression: 


“either to Mrs. Clark, or any person likely to become Mrs. Clark!” _ 


Was that an admission that there was a Mrs. Clark? 


He said he would “remain single” as long as he was hampered 


by business for fear of misfortune or accident—a flimsy reason. 
His business did not hamper him from running for a two-year 


- term in Congress. His race to be elected was a virulent and 


bitter one, but fear of misfortune or accident did not deter him 
‘from making it. He would have been more sincere and candid if 
he had said that his exalted station and lack of moral and manly 


courage, and not his a had determined him upon getting 


rid of Zulime. 
Four years before he had written his New Orleans aslalien 


that he had been to Washington and had seen the President and | 


officers of the Government and been well received and that “it 
has been hinted to me that a great deal is expected of my ser- 
. vices.” He had actively aided in bringing about the purchase of 


Louisiana. He had now been elected to Congress. Zulime was 


not the proper woman to be the wife of so distinguished a man. 
He had only secretly married her; the secret had been well kept; 
the private marriage had been successfully concealed;. it was 


known only to her sisters and a few of his intimate friends. It 


must not be promulgated; it must not be publicly known in 
Washington, or elsewhere. It would not be believed to have been 


a valid marriage unless publicly acknowledged by him, and Zulime © 
had agreed with him that it should be kept secret until her — 


marriage to Desgrange was judicially annulled in a suit brought 


in her name; she had brought a suit in her maiden name in the 


proper court and her marriage with Desgrange had been annulled, 


- and the condition upon which her marriage to Clark was to be 
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promulgated had been met. But she could not promulgate it; 
| no one would believe her: had she not sued Desgrange as Zulime 
} - Carriere—her maiden name—not as Zulime Clark? He alone 
| - could promulgate it, and he was not ready: he had been elected 
to Congress, was a man of great wealth and proud eminence, and 
to*announce that he had been secretly married to her would 
prove an embarrassment to him. She would likely keep her 
- promise to keep secret their marriage until he was ready to 
| | announce it, and if she did not he could deny it, and his denial, 
| and not her announcement, would be accepted. His sister must 
| not be permitted to believe he was married:to her; he would not 
| gay positively that there was no “Mrs. D. Clark,” but he would 
use language that would induce her to believe there was none. 
She had “suspicions” that there was or soon would be a “Mrs. 
D. Clark.” He would deceive her. That would be easy. She of | 
course meant a Mrs. Clark made such by a public marriage, 
publicly celebrated. There had been no such marriage, and he 
would write her in such a way as to lead her to believe that there 
had been no marriage at all, and would not be sometime to come. 
He did not say that there had been no secret marriage: he did not 
say that there was no “Mrs. Clark;” he only said there was no 
Mrs. Clark to tamer: for sometime to come, he would offer the . 
toilet. 


If this letter is. eee studied, in the light of the circum- 
stances under which it was written, it can reasonably be con-: 
strued to have been a deliberate attempt to mislead and deceive | j 
his sister—an adroit evasion of a fact well known to him, but — 
publicly unknown: But that not be or 
correct. | 7 


| If Madame Despau, Caillavet, Mrs. Bois- 

fontaine and Bellechasse spoke the truth, in their depositions, 

Clark was secretly married to Zulime at least three years before 

this letter was written, and of the marriage had been born a. 

beautiful child then concealed on a plantation operated by his — 
partners. If Clark by the letter meant to say that he had never 

been secretly married to Zulime, it was the strongest evidénce 
produced that Myra was illegitimate—a child born out of wed- 
‘lock; for, if he had not been secretly married to Zulime before he 
wrote the letter it is certain he never was married to her. If he 

only meant to say that he had not been publicly married to her, 

or had not publicly acknowledged her to be his wife, he stated the 


. 


Biers, 
: 
2 
4 
IZ 
( 
ane 
* 
= 
a 
ts. 4 
2 
4 
> 
| 
2 
| 
' 
i 
| 
\ 
a 
. 
~ 
4 
f 
5 
3335 
~ 
4 
bd 
igre 
ia 
} 
4) 
= 
» 
} 
“7 


126 The Louisiana Historical Quarterly 


truth, but stated it nevertheless in language meant to deceive and 


mislead, if he had in fact been secretly married to her; and 


language meant to mislead and to deceive, though the literal — 
truth, is a falsehood, and if that was his purpose the letter was 


no evidence that Myra was illegitimate. 


An astonishing fact is that this letter, teense on its face. 


a denial by Clark that he was ever married to Zulime and there- 
fore strong proof that Myra was illegitimate, is not mentioned 
in any one of the many opinions—not even in the opinion of 
Judge Catron (See Chapter XVII) by which it was decided that 
Myra was illegitimate. It went in as evidence for defendants, 


but if considered of any importance either by court or counsel, — 


the record fails to show that fact. 


| The testimony of Colonel Samuel B. Davis, in some of its 
parts, was not of a positive kind in either direction, and was 


weakened by his own acts, and with those acts in view it is a 


little difficult to accept those parts. 


In June, 1817, an application was made, on behalf of Myra 
Clark, to the District Court of New Orleans for an allowance 
against the estate of Clark for her support. The application was 
made by the law firm of Davis & Pierce, this Davis being a son 
of Colonel Davis. The petition was entitled, ‘‘Myra Clark and her 
curator ad litem, S. B. Davis, vs. Beverly Chew and Richard Relf, 
executors of Daniel Clark, deceased.”’ It alleged that ““Myra Clark, 


thirteen years of age, the natural daughter of Daniel Clark, 


-. acknowledged by him as such,” was entitled to “alimony from 


his estate.”’. It further stated that “the petitioner has heard that 


some instrument was executed by her said father making some 
provision for her,’’ and concluded with a prayer that the executors 
be compelled to “produce all papers relating to her,” etc. This 
petition was withdrawn soon after it was filed, by the firm of 
lawyers who had signed it. 


| Twenty years afterwards Colonel Davis, in his first deposi- 
‘tion, gave two reasons why it was withdrawn. The first was 
that, after it as filed, Relf or Chew had assured him that “they 


would do all that was right in the matter if they could have a. 


- little time, and that it was not worth. while to have a suit about 


it.” The second was that the petition stated that “the petitioner — : 


was the natural daughter of Daniel Clark, acknowledged by him | 
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as such, ”” words which “were never made use of by me, or with 


- my knowledge or consent.” He did not say anything about the 


statement in the petition that “the petitioner has heard that some 
instrument was executed by her father making provision for 
her’”—which apparently referred to the will of 1813—but that 
statement and the prayer of the petition that the executors under 
the will of 1811 be compelled to “produce all papers relating to 


her” vaguely implied that Relf and Chew had in their possession 


not only the will of 1813, but also other papers relating to her. 
After Colonel Davis’s death, his son, a member of the law 


- firm which had filed the petition, testified that his father ob- 


jected to the words “the natural daughter” contained in it, and 
for that reason it was, withdrawn. On the contrary, after his 
death, Peter A. Browne, a lawyer of Philadelphia, on terms of 
intimacy with Colonel Davis and an administrator =, lite 
his estate, testified : 


Colonel Davis told me that she was the 
ural daughter of Clark, and his (Davis’s) adopted child. I 
cannot point out any time in particular in which Colonel 
Davis said this, because it happened in the course of conver- 
sation at intervals extending over the whole time of our 
acquaintenance. On one occasion Colonel Davis told me that 
his deposition had been taken in one of the suits brought by 
the plaintiff, upon which I said that I supposed that he had 
declared that Daniel Clark had not been married to the 
plaintiff’s mother. To which he answered that that ques- 
tion had not been put to him in such a direct manner as to 
elicit an answer, but added that Clark was no more married 
to her than he was. aes 


Colonel Davis’s deposition was taken a pare time, when 
he was eighty-one years old. It shows that in his answers he 
attempted to speak with precision and as accurately as his mem- 


ory permitted. In them cannot be discovered any attempt to 


dodge or equivocate. Among other things, he said: 


‘Clark spoke of the child as his daughter. He was ale 

and devotedly fond of her, and so spoke of her as to leave 
no other impression than ‘that she was to be the recipient 
of all his property. I never heard Clark speak of Zulime 
as his wife, nor as holding a very different relation to her. 

I never conversed with him on the subject. He never made | 

- use of any expression to me which would convey the idea 
' that Myra was an illegitimate child. I have no particular | 
knowledge of Clark’s ever having married. He never told 
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| me that he was married. The matter was never the subject. 


of conversation between us. I do not think Mr. Clark would 


* have been likely to marry two wives. I never had any con- 


versation with Madame Despau or with Madame Caillavet, 
the sisters of Zulime, in connection with Myra’s legitimcay. 
They never urged me to claim Clark’s estate for her. Could 
I have had the satisfactory means of proving that Myra was 
Mr. Clark’s legitimate child, and could I have had reason 
to believe that anything would have been gained from out 
of the estate, I certainly should have taken legal advice and 
should have followed it. It was reported that Clark’s estate 
was insolvent, and before I had any means of ascertaining 
the precise situation of the estate, Myra was married. I 
never doubted but that some arrangement mad been made 
by Mr. Clark in relation to her. 


Relf and Chew asserted that Clark was satin at the time 
of his death. There can be no doubt that in the years 1811 and 
1812, and even as late as 1813, Clark was sorely embarrassed 
for.want of money. The War of 1812 with Great Britain was 


then on, and all business, especially international commerce, in 


which Clark had been most actively engaged, was demoralized. 


_ His business was so crippled and interrupted by the war that 


he became gloomy and despondent, and particularly so because 


all persons and the Government itself were in straitened cir- 


cumstances for want of money. But the inventory made in 1811 
showed that his interest in the partnership business of Clark & 


- Coxe exceeded $700,000, and his individual estate was $296,000. 


And not long before the departure of Colonel Davis from New 


_ Orleans to Philadelphia in 1812, Clark exhibited to him a schedule 

of his properties, showing a surplus of $500,000, which Davis — 

~ considered, even in the then disturbed conditions, to be.a fair _ 
valuation. It was “reported that Clark’s estate was insolvent,” — 
said Davis, but the report was made by Relf and Chew, and they _ 

_ tried to prove, as a defense to some. of the suits, that the whole 

_ estate was used up in paying Clark’s debts, but in that they failed 

_ miserably, because the evidence showed that the net value of the > 
estate in the latter months of 1813 exceeded the $500,000 which 

Davis said it was worth in 1812, and they made no inventory of 

the estate nor any settlements with the Court of Probates until 


after the first suit was brought, and were unable to prove that 
they had paid any considerable amount of debts for Clark. 


It should also be noted, in passing, that the application made 
in June, 1817, by Colonel Davis in behalf. of Myra Clark, for an 
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allowance against the estate of Daniel Clark for her support, 


was not signed by her, and was made before she knew she was — 


Clark’s child. She did not know, and apparently had no suspicion, 
that she was his child; until searching for some papers Colonel 


Davis had requested her to send him while he was a member of 


the Legislature, she found in the package a letter which partially 


revealed that she was Colonel Davis’s adopted child. That was 


- dn 1880, when she was twenty-four years of age. She apparently 
knew nothing about the application. 


One other “piece of evidence,” if evidence it could be called, 

_ was produced by defendants. It was provided by Coxe as a part 
of his last deposition. It was a letter written in 1842 to Coxe 
by Stephen Mazureau, who was attorney for some of the de- 
fendants after the letter was written, but deceased when the 
_ deposition was taken in 1849. Coxe testified that some years 
previously, having heard much of the will of 1813, and also that 
the late Stephen Mazureau, then a distinguished lawyer of New 
Orleans, was cognizant of certain matters connected therewith, 
and having in February, 1842, conversed with Mr. Mazureau on 
the subject, and being desirous not to rely on his own recollection 


of what Mazureau had said, he had addressed a letter to Mazureau, 


and that Mazureau’s reply, dated May 1, 1842, and annexed to 
his deposition, was in these words: | 


Sir: In the conversation with you in February last, I 
mentioned, in reply to your inquiries, that the late Daniel 
Clark once consulted me and the late Edward Livingston, 
not “to ascertain whether he could make some provision 


by will for Myra, his supposed illegitimate daughter,” but 


whether a certain will, of which he showed me a rough sketch, 


would be valid im law in this then Territory. The will thus 


intended to be made, stated Myra .to be his natural child, 


and instituted her his universal heir, leaving to his own | 


_ mother an annual rent of, I believe, $3,000. Upon asking Mr. 
| —r what the name of the girl’s ‘mother was, he answered 


: “You know the lady; it is Madame Des Granges. fe: edie 


. te said, “that woman was married, and Des Granges was 


alive when the girl was born. I recollect having heard a | 


great deal of talk about it at the time, but never heard your 
name mentioned in connection with that love affair.” “Yes,” 

- gaid Clark, “she was married, I know; and what matters it? 
~The ruffian [who kept a confectionery shop here] had de- 
ceived that pretty woman; he was married when he courted 

-. her and became her husband, and, as was reported, he ran 
-  gway afterwards from fear ‘of being prosecuted. So, you 
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see, this marriage was null?” “That may be,” I replied, 
“but, until so declared by a competent tribunal, the marriage 
_ exists, and the child is of such a class of bastards as not 
‘to be capable by our laws of receiving by will, from her 
supposed father, anything beyond what may be necessary 
for her sustenance and education. Such are the positive 
provisions of our Code. The Spanish laws were somewhat 
more favorable. They permitted the father to leave to such 
a child one-fifth of his whole estate, but our Code has re-, 
stricted that to mere alimony.” 

I showed Clark both our codes and Spanish laws, and, 
though apparently disappointed, he expressed his satisfaction } 
that he could not make the will he intended to make. I went 
further and showed him the girl could not be legitimated 
or even acknowledged as his child, by subsequent marriage 
or otherwise. I showed him, also, that if his mother survived 
him, she was his forced heir, and that in supposing that he 
could leave to the child anything beyond what is necessary 
for her sustenance, it could not be of the value of more than 
one-third of his estate, as his mother was entitled to take 
and receive two-thirds clear of all charges or dispositions. _ 
“What shall I do, then?” asked Mr. Clark. “Sir, if you | 
have friends in whom you can place your confidence—you 
probably have some—convey them some of your property or 
‘give them money for the use of the child, to be given to her 
by them when she becomes of age. 3 “That Pll do,” said 
Clark, and we separated. | 
I heard afterwards from him, and from Mr. Salinchinee, 

that he, Clark, had done what he ‘told me he would do. 


One wonders why defendants offered this letter in evidence. 
The opinion given by Mazureau to Clark assumes the existence — 
of three facts, and is based on them. First, that the marriage 
between Zulime and Desgrange e/atill “exists” and would continue 
to exist until declared “‘null’ by a competent tribunal,” and at 
the same trial at which the letter was introduced in evidence, 
defendants produced the record of the County Court showing that — 
the marriage had been annulled in 1806. Second, that “Desgrange 
was alive when the child wag: born,” thus losing sight of the fact 
that if the marriage was void-it was void ab initio, and never had © 
been lawful for a single minute, and the legitimacy of the child 
(Myra) was in no wise affected by the fact that Desgrange was 
alive-when she was born—a conclusion reached by the Supreme 
Court in 1860. Third, that Myra was Clark’s “natural child,’ 
whereas it was admitted by all the parties that if the will of 1813 | 
was made Clark had in it acknowledged Myra to be his legitimate 
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_and only child, thereby giving to her the status of a lawfully- 
The opinion of Mazureau as to what portion of the estate 
the law would give to Clark’s mother and to his “natural” child © 
was simply the private opinion of a lawyer given to his client, 
and was not binding on any one, not even on himself, and of 
course was not evidence. All the rest of the letter tended to 
confirm the testimony given to support the claim of Mrs. Gaines. 
It tended to show that she (Myra) was Clark’s child by “Madame 
Des Granges,” and that she was his child had been kept secret, 
so successfully that Mazureau had never heard Clark’s “name 
mentioned as connected with that love affair.” It tended to show 
that Clark had conveyed the fifty lots in secret trust to Bellechasse 
_ for the use of Myra to be given to her “when she becomes of age,” _ 
and to sustain the testimony of Colonel Davis that, when he left 
New Orleans for Philadelphia in 1812, taking the child with him, 
Clark gave him $2360 in “‘money” to be used by Davis in support- 
ing and educating her. It tended to show that before Clark made 
_ the will of 1811 he wanted to make Myra “his universal heir,” 
and that he was persuaded to omit her name from that will and 
‘leave everything to his mother, because Mazureau had told him. 
_ that Zulimes’ marriage with Desgrange still existed when Clark 
married her, because it had not then been annulled by a competent 
tribunal, and Myra, born before its annulment, was a bastard—a 
legal opinion that was erroneous. It tended to show that even 
before Clark made the will of 1811 his desire and purpose was 
to give to his mother only an annuity, “I believe, $3,000,” which 
was the very thing the witnesses for Myra said he did by the will . 
of 1813. It tended to show why Clark made the will of 1813—that 
he had concluded that Mazureau was mistaken as to the law, and 
did not properly weigh the facts. , 


It is not surprising that counsel for Mrs. Gaines did not 
object to the introduction of this letter in evidence, wholly in- 
competent though much of it was. 2 = 


) A mystifying fact is that Coxe knew nothng about Myra, . 
and Colonel Davis knew nothing about Caroline, until after the a 
death of Clark. Coxe claimed to know all about Caroline, but ES 
. though he and Davis and Relf were closely associated with 
Clark in different business affairs, and though he had been ac- 
tively engaged in an extensive partnership business with Clark 
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from 1791, and had continuously resided.in Philadelphia from . 
the time Myra arrived there with Colonel Davis in 1812, he 
seems to have known nothing whatever about her — after 
Clark's death on August 16, 1818. He testified: — 


‘Daniel Clark had not to my knowledge any eer child 
beside Caroline. He never acknowledged any such child to 
me. My intimacy with him would have justified and would 
have been likely to induce, such a disclosure to me, if there 
had been any such child or children. Such, at least, is my 
belief, though in some respects Mr. Clark was a man of very 
peculiar character. After his death, I was informed by Dr. 
Hulings and S. B. Davis, for the ‘first time, that he had 
another daughter by Madame Desgranges, born in New Or- 
leans, called Myra. 


On the other hand, Colonel Davis did not know of the exist- 
ence of Caroline until after the death of Clark. Zulime married . 
Gardette August 2, 1808, and thereafter lived in Philadelphia 
until after Clark’s death, and then went with him to France. 
After Colonel Davis took up his residence in Philadelphia in 
1812, she at least on one occasion called at his house, and-with 
Myra he met her at least once on the street, but he at no time 

saw her with Caroline, or heard of her being with Caroline, or — 
heard her mention Caroline’s name, and did not know of Caro- | 
line’s existence, and never heard her name mentioned by any one, 
until he was informed after Clark’s death that by a last will 
Clark had given to “Caroline Desgrange” an annuity of $500 and © 
a legacy of $5,000. He was living at New Orelans when Caroline 
was born, whether she was born in 1801 or 1802, and Myra was 
. born on a plantation adjoining his own and when two weeks old 


was brought to his house and remained a part of his family there _ 


and at Philadelphia until her marriage in 18382, and was known 
~ by him and by his wife and by Mrs. Harper to be the child of Clark 
and Zulime,.and yet, he testified, he never heard of Caroline until 
he was told of the contents of Clark’s last. will made in 1813. 
When Zulime called at his house and met him on the street with 
Myra he must have learned that she was then married to Dr. | 
- Gardette, and Coxe testified that when he called on Zulime in 
1807 or 1808 Monsieur Gardette came in, and he took his leave, 
__ and soon afterwards he heard that she and Gardette had married. 


- .Goxe’s testimony that his intimacy with Clark would have 
induced Clark: to disclose to him that he had another child “be- 
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siden Caroline,” if such were the fact, is discounted by two facts, 
First, by the letter. of Clark of February 18, 1802, to Chew & 
Relf, directing them that when writing to him on private matters 


not to let Coxe know anything about it. Second, by the fact that 


Myra was born in 1806, and according to the letters produced by 
Coxe and others, and according to the testimony of Coxe, Clark 
was not in Philadelphia after her birth until April, 1808, and 


then departed without communicating with Zulime, who was 


then known by Coxe to be in the city broken-hearted because 
- Clark had refused to acknowledge her publicly as ‘his lawful 
-  wife—was not there at all between the time he started to Europe 
on August 7, 1802, and 1806, and his visit in 1806 seems to have 
been. before the birth of Myra in July of that year. | 


CHAPTER XI 
COMPARISON OF EVIDENCE 


All sie’ substantial evidence, and all the main facts ieee 


lished by it, have been set forth. It is here pertinent to compare 
portions of it—necessary because there are conflicts in it—con- 
_ flicts which on some of the main issues seem irreconcilable. 


In the early trials of the Gaines Case it was stoutly asserted 
and contended by some of the defendants that.Myra Clark was. 
not the child of Daniel Clark, but the child of Zulime by some 
unknown man, deceitfully and fraudulently imposed upon Clark 
by Zulime, her sisters, Harriet Harper, Boisfontaine and Belle- 
chasse. These defendants assumed a complete ignorance of Myra, 
until she appeared in New Orleans in 1834 and asked that the 
will of 1813 be admitted to probate: she was a person of whom 


they had never previously heard; Zulime, they asserted, was a | 


French woman, immoral from her childhood, loose, scheming, 
plotting, promiscuous in her illicit alliances with men; Clark was 
a high-class. gentleman, polished, refined, intelligent, cultured, 


absorbed in business, constantly traveling from city to city and 
from country to country, pursuing with passionate energy the 
greatest of industrial enterprises; it could-not therefore be true - - 


that he was the father of Myra; it was not known by his neighbors 
or any of the many thousands of persons with whom he dealt that 
he was the father of a child; the suit was a. mere fraudulent 
scheme to acquire a vast property, evolved and skillfully formu- 
lated by an avaricious and adventurous young woman from far- 
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away Ne ew York; Relf and Coxe said it was, and their statement 
must be true, because they were men of “distinguished standing,” 
closely associated with Clark as partners, and both were vehem- 
ently opposed to her claim. But after the Gaines Case had gone 
to the Supreme Court of the United States the fourth time this 
gutter-snipe defense was abandoned. The evidence destroyed it. 
The ‘testimony of Colonel Davis proved beyond question that 
Myra was Clark’s child. He and Boisfontaine had made prep- 
arations for her birth in response to the special request of Clark; 
she was born on Clark’s plantation; Clark had asked the wife 
of the brother of Boisfontaine to be present at her birth; Madame 
Despau was present; Clark asked Davis to see that the child was 
properly attended to; Clark left New Orleans a short time after 
her birth, returned and found her at Davis’s house, and often 
visited her there and acknowledged her as his own; he acknowl- 
edged her through the years as his legitimate child to the woman 
who had nursed her at her bosom; he acknowledged her as his © 
own legitimate child to Madame Despau, Madame Caillavet, 
-Boisfontaine and Bellechasse; Davis had arranged for her care 
at his own house, had given her the name of “Myra Clark,” and 
_ ghe was in his immediate care from the time she was two weeks 
old until she married at the age of twenty-six; Davis testified that 
“Clark spoke of her as his daughter” and that “he was proud 
and devotedly fond of her;” the two letters written to Davis in 
the summer of 1811, in which Clark expressed his anxiety for 
her future and committed her “under God” to Davis in case of 
misfortune to himself, tended to show that Clark knew that Myra 
was his child; and the conveyances, on May 27, 1811, of the fifty 
lots and the other real estate, respectively, to Bellechasse and 
Davis, in trust for Myra, tended strongly to show that Clark 
- knew that she was his child, and went to confirm the testimony 
of both. The burden of Coxe’s testimony was to prove that Myra 
was not the child of Clark, or if his child his illegitimate child, 
by showing that Caroline was his prior illegitimate child. The 
letter written by Mazureau, which Coxe had requested, obtained 
and caused to be attached to his last deposition, means, whatever 
else it may mean, that Clark had told Mazureau that Myra was 
his child. De la Croix testified positively that Clark asked him 
to become tutor for “his infant daughter Myra.” And the only 
_ evidence produced which even tended to prove that Myra was not. 
the child of Clark was his letter to Jane Green, his Liverpool 
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sister, which, though not an explicit denial that there was a 
“Mrs. Clark” when it was written, October 14, 1806, was suscep- 
tible of being interpreted as an assertion by him that he was not, 
at that time, married to any woman, secretly or openly. 


The defendants abandoned this defense when its utter un- 
truthfulness became apparent. Then and thereafter it was gen- — 
erally admitted that Clark was the father and Zulime the mother | 
of Myra. If not admitted, the evidence sufficiently established 
both facts. The only great question of fact thereafter remaining 
in the case was whether Myra was the legitimate or the illegiti- 
mate child of Daniel Clark, and the answer to that question de- 
pended on the right answer to the other hard question: Were © 
Clark and Zulime ever lawfully married? If they were not law- 
fully married, Myra was illegitimate; if they were lawfully 
married, Myra was their legitimate child. | 


Were Daniel Clark and Zulime Carriere ever actually mar- 
ried? It can well be assumed that they were lawfully married 
if married at all. It can be assumed that Myra was their legiti- 
mate child, born in lawful wedlock, if they were ever actually 
united in marriage. The judgment of the County Court annulling 
the marriage of Desgrange and Zulime, rendered in- 1806 and 
established beyond question by defendants themselves, made the 

‘marriage of Clark and Zulime lawful, and made Myra their legi- 
’ timate child, if they were actually married before her birth; and 
it matters nothing whether they were married in 1802 or 1803, 
or whether Myra was born in 1806, or 1805, or 1804. But the 
question would still remain: were they ever actually married? 
_ Was Zulime simply Clark’s mistress, or were they actually mar- 

ried in good faith, in the honest belief that they were free to 
marry? Unless they were actually married Myra was an illegi- 
timate child, and the judgment of the County Court of 1806, ad- | 
judging the marriage between Desgrange and Zulime to be null 
and void and to have always been, was of no value to her. That 
judgment could not render legitimate a child born out of wedlock. — 
But even if that judgment had never been rendered she might 
still be legitimate in law, if not in fact. If Zulime’s marriage with | 
-Desgrange had always been void, and she and Clark were actually 
married before Myra was born, Myra .was legitimate, the same 
as if that judgment had never been rendered. :The judgment was 
only proof, howbeit strong proof, that Zulime’s marriage with 
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Desgrange was unlawful and void at its aatianiaer and. ever: 
afterwards; but it was not the only proof. And if that marriage 
was not void or unlawful, still if Clark and Zulime honestly — 
believed it was, and in that belief married in good faith, Myra 
was not illegitimate under the laws of Louisiana in the sense 
that she could not inherit his property, though illegitimate in fact. _ 


So we are relegated back to the persistent and sonteoring ques- es 


tion: were Clark and Zulime actually married ai 
They were married if Madame Despau was worthy of belief. 


She testified that she was present at their marriage and witnessed — 


its celebration by a Catholic priest. The testimony of one witness 
who is present at a marriage and witnesses its performance, unless 
impeached, is sufficient to prove it, though a thousand witnesses 
who were not present testify that they do not believe it ever took | 
place. Their belief is not evidence. Madame Despau was the | 


only witness who testified to being present at the marriage. To 


disprove her testimony it was necessary either to show that she — 
was unworthy of belief, or produce facts and circumstances which © 


“made it impossible that the marriage could ever have taken place. 


An attempt was made to impeach her reputation both for veracity 
and morality, but it signally failed. Thirty-two witnesses who 


-had known her over a/period of forty years, from her girlhood 
to old age, gave her a ‘unsullied reputation and testified that her 


conduct had always been exemplary and above reproach; and in 
commenting on this marvelous showing one of the judges of the 


Supreme Court said that “‘there is, perhaps, not another instance | 
_ in our law cases, of a witness whose character has been so triumph- — 


antly lifted above evéry imputation of offense.”’ With her charac- 
ter so triumphantly lifted, her statement that she was present at 


the marriage and witnessed its performance by a Catholic priest 
- gould be destroyed only by finding in her other testimony such 
-. matérial conflicts and contradictions as rendered the statement 
- unworthy of belief. Either that, or it was necessary to produce 


facts and circumstances which showed that it was impossible 
that the marriage could have taken-place at the place and time 
ane in the manner she said it did. 


Madame Despau not only testified that she was ASS at 


~ the marriage of Clark and Zulime and witnessed its celebration 


by a Catholic priest ( who, when clothed and habited as a priest, 


fs everywhere in law to have both and ecclesias- 
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tical authority to perform marriages), but she also detailed facts 
and circumstances leading up to it and following it which were 
consistent with each other and with the marriage; and her testi- 
mony was confirmed by Madame Caillavet, Harriet Harper, Bois- 
‘fontaine, Bellechasse and Madame Benguerel as far as persons 
who are not actually present at a marriage are able to confirm 
it, and by Colonel Davis and Chevelier De la Croix in part and 
disputed in no material respect. | 


_ Confronted by this strong proof that the marriage sabia 
took place, the defendants brought forward many facts and cir- 
cumstances in an effort to prove that it was impossible that the 
| marriage could ever have occurred. 


The negative evidence of the great cloud of witnesses who 


testified that it was their belief that a proud man of great prom- 


- jnence and wealth would never have married Zulime, may be dis- 
missed as no proof at all. Men equally proud, wealthy and prom- 
inent, before and since Clark’s time, have seduced and lived in 


illicit relations with as beautiful women as Zulime and after- | 


wards married them. That evidence only went to confirm the 
- testimony of Madame Despau that it was agreed and understood 
before the marriage took place that is was to be kept secret until 
a court decree that would make it respectable were obtained. If 
the relations between Clark and Zulime had been illicit, and 
particularly if he was the father of Caroline and she had been 
hidden away in the North, it is a reasonable conjecture that Zu- 
lime demanded, as the only condition upon which her relations 
with him could be continued, that he marry her; and that he, 

rather than give her up, agreed to a private and secret marriage. 


The chief reliance of defendants to prove that the marriage 


never took place was on the testimony of Daniel W: Coxe and | 


the ecclesiastical record. > 


Madame Despau and Madame Caillavet had testified, in all 
their depositions, in almost the exact same words, that Caroline 
was born in 1801, born of Zulime’s marriage with Desgrange. If 
this part of their testimony were shown to be false,. it would 
naturally follow, defendants contended, that the testimony" of 


_ these two sisters that Clark and Zulime were actually married _ 


was also false, and the testimony of all the other witnesses in 
- confirmation of their testimony on that issue was likewise false. 
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And therefore the great issue as to the legitimacy of aye 
revolved around Caroline. 


And so first of Caroline. 


That Caroline was Zulime’s child cannot be disputed. 
Madame Despau and Madame Caillavet testified that she was 
Zulime’s child, born of her marriage with Desgrange, and Madame 
Despau said that, at the time she testified, Caroline was married 
to Dr. Barnes. Coxe testified that a child was born to Madame 
Desgrange in Philadelphia in 1802 and given the name of Caroline, 
and that while she was a teacher in Mrs. Baisley’s school she 
was married to a respectable physician named John Barnes. 


Madame Despau testified that she was present at Caroline’s 
birth, and that she was born in 1801, but she did not say where 
she was born, or where she was reared or by whom, and it was 
asserted that her evident purpose in saying that Caroline was 
born of Zulime’s marriage with Desgrange was to convey the 
idea that she was not Clark’s child, but Desgrange’s child, and 
therefore no shame could attach to Zulime. 


_ Coxe said Caroline was Clark’s child, but he made it Gina | 
that all the knowledge he had that she was his child was derived 
from statements made to him by Clark. He does not say that 
he ever had a conversation with Zulime on that subject, or ever 
heard her say who was the father of the child, or ever saw her 
‘in the presence of the child after the day on which the child was 
born. It was contended that the presentation by Zulime to Coxe 
_ of the letter of introduction in which Clark said she was pregnant 

by him was an admission by her that Clark was the father of 
Caroline. That contention was undoubtedly true, if there was 
such a letter and she presented it to Coxe, knowing its contents. © 
But she did not ot impliedly admit that Clark was the father if she 
did not know its contents, or did not — it to Coxe, or there 
was no such letter. | 


In his second deposition, taken in 1841, ‘Coxe testified that 
Madame Desgrange came alone to Philadelphia in 1802, and 
presented herself to him, with a “confidential letter of intro-— 
duction” to him from Daniel Clark, written at New Orleans,. 
which stated that the bearer was pregnant by him and would 
_. goon be delivered of a child, and requesting him to put her under 
. the care a respectable “to furnish her with 
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- money during her confinement and stay in Philadelphia,” and | 
that he “accordingly employed the late Doctor William Shippen 
to attend her at her accouchement, and procured a nurse for her, 
and removed the child, on the day of its birth, to the residence 
of the nurse,” and that “Madame Desgrange left Philadelphia 
for New Orleans as soon as it was prudent for her to travel after 
her confinement,” and that “all this happened, I think, in April, 
1802.”” He further said that the child was under his “‘supervision 
all the time, from her birth until her marriage, and was supported 
at the expense of Clark until his death,” and “always went by 
the name of Caroline Clark.” He did not state who gave her the 
name. He did not say who was present at her birth. He did not 
name Madame Despau in that deposition or in his preceding 
deposition. He did say that Clark was not present at the child’s 
birth, but said he arrived soon afterwards and before April 22nd, 
and expressed to him “in confidence” his wishes concerning the 

child, placed her in his care and immediately afterwards departed | 
for New Orleans, and again arrived in Philadelphia in July, 1802, 
in a vessel from New Orleans; and he produced a power of 
attorney, left with him by Clark, which showed that Clark was 
in Philadelphia on April 22, 1802. He also said Clark was at 
Plaquemines in July, and in confimation he produced letters, 
written by himself, which showed that Clark was at. Plaquemines 
on June 27, and at Wilmington “below this city” on July 22, and 
came on up to Germantown three or four days before August 6, 
intending to depart “tomorrow” for New York and from there 
embark for Europe, and other letters, written by Clark, which © 
showed that Clark did actually sail from New York for Europe 


on August 18, 1802. 


Accepting all this as true, and neniiine is statement 
that Zulime came alone to Philadelphia shortl y fore\April 22, 
- 1802, and that Caroline was born there shortly before that date, 

do all these things show that Clark and Zulime were not married 
in 1802 or 1803? Do they show, or tend to show, that Clark and 
Zulime were not secretly married in Philadelphia between June 


27 and August 18, 1802? a 


| There was another side to Coxe’s testimony. It was in his’ 
second. deposition, taken in 1841, that he brought in the letter of 
introduction from Clark, and elaborated fully the circumstances 
of Zulime’s coming alone to Philadelphia and of the birth of 
Caroline in April, 1802, and stated that Zulime returned to New 
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- Orleans as soon as she was in condition to travel after Caroline’s 
‘birth, leaving the child in the hands of nurses employed by him 
_ at Clark’s expense. He also stated that upon.Clark’s subsequent 
visits to the city, in 1806, 1808 and 1811, he visited Caroline and 
treated her with affection. He did not say that Zulime ever 
visited the child, or made inquiry about her of him or of the 


nurses, by letter or otherwise. He stated nothing in this deposi- _ 


tion contradictory of the things he had stated in his first, taken 
in 1835. He stated many things in the second he had not stated 
in the first. But the second was simply an enlargement and a 
more circumstantial elaboration of the things he had stated in 
the first. So up to 1849 his statement was that Zulime had come 
alone with a letter of introduction from Clark, written at New © 
Orleans, stating that she was pregnant by him, and alone. pre- 
sented the letter, and the child was born in April, 1802, in the 
absence of Clark, and that Zulime as soon after the child’s birth 


as she was in a condition to travel had returned to New Orleans. 


He did not produce the letter of introduction: he: said that “owing- 
to its nature” he had destroyed it at the time or soon after 
- - receiving it; if not it had been burned in the fire that destroyed 
his counting house in 1806. He did not state the exact date of — 
the letter, or the exact date of Zulime’s arrival in Philadelphia, 
_.but he did say that the letter was written in New Orleans, and 
that Zulime arrived shortly before the birth of the child. | 


In his third deposition, taken in 1849, he said Clark was “in 
Philadelphia from late in 1801 to the last of April, 1802, all of — 
which time Zulime was there;” That “the child was born in 1802 
shortly after Clark’s departure from Philadelphia. It 
was in April that Clark returned to New Orleans, and afterwards 
revisited Philadelphia, in a vessel from New Orleans, in July, 
1802, on his way to Europe, Zulime being still there.” He said 
these things had been disclosed by his correspondence, and that 
he withdrew his previous statement that “Clark was nat in 
Philadelphia in the year 1801.” 


This testimony, taken in connection with the itesents in 
his previous depositions, to which he still adhered, meant that 
Clark, though “in Philadelphia from late in 1801 to the last 
of April, 1802,” departed from Philadelphia to some unnamed 
place shortly before Caroline was born; that he returned to | 
Philadelphia on or before April 22nd; that before his_ return 
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‘the child was born; that after her birth nil while it was still 
April he returned to New Orleans; and that in July, in a vessel 
from New Orleans, he returned to Philadelphia, on his way to 
Europe. It also meant that Zulime was “in Philadelphia from 
late in 1801” to Clark’s return to that city, from Ne ew Orleans, 


in Jd uly, 1802. 


There was some evidence that Clark was in Philadelphia in 
December, 1801, and the early part of 1802. He left New Orleans 
for Philadelphia on November 7, 1801, but on what day he arrived 
in Philadelphia was not disclosed by the “correspondence,” the 
only letters bearing on the subject being the one stating that en 
route he was unexpectedly detained by an embargo at Havana 
twenty-three days, and the one dated February 18, 1802, written 
by Clark at Philadelphia, in which he said he had enya 2 
three or four days ago from Washington. ue 7 


: This testimony of Coxe in his last deposition suggests that 

Zulime, soon after she had executed the power of attorney to 
her brother-in-law Caillavet on November 9, 1801, may have 
sailed for Philadelphia, and was “in Philadelphia from late in 
1801” to July, 1802, and if true utterly eliminates the ugly state- 
ment contained in his former depositions that Zulime returned 
to New Orleans as soon after her confinement in April as it was 
prudent for her to travel. In this third deposition he still says 
that Caroline was born in April, 1802, and that Zulime was “‘still” — 
in Philadelphia when Clark revisited the city in July. tie 


It also eliminates the letter of introduction. If Clark and 
Zulime and Coxe were “in Philadelphia from late in 1801 to the 
last of April, 1802,” Clark would not have done the coarse thing 
- of writing “in confidence” a letter in which he stated that the. 

bearer was pregnant by him and requiring her to present it in 
- person: he would himself have provided a lodging place, nurse 
_ and physician for her, and told Coxe no more than was necessary 
to enable him to provide those things himself: the other letter 

' Of February 18, 1802, to Chew & Relf, shows that Clark was un- 


_ willing to trust Coxe with knowledge of his “private matters.” 


And with the letter of introduction eliminated the big fact on 


- .which Coxe based his inference that Caroline was Clark’s child 


went with it, for that.inference was based primarily on a state- 
- ment, in the letter, that Zulime was pregnant by Clark when he 
wrote it at New Orleans. Clark i is not represented by any witness 
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as a emer dolt; he is portrayed by every witness as intelligent 
and calculating: it is almost impossible to believe that, during 
the four months he and Zulime were in Philadelphia, he was 
_ stupid enough to write to a man in the same city a letter revealing 
the most disgraceful conduct on the part of both and requiring | 
her to present it, when such revelation was wholly unnecessary, — 
‘and the man was, in his belief, one so untrustworthy that he felt 
impelled, shortly before it was written, to request his business 
partners not to reveal to this man “private matters”’ vipeentgs casted 


Purthdrinbee, Coie, in his second deposition, said that the 
letter of introduction was dated at New Orleans and written by 
Clark, and that Zulime came from New Orleans and presented 

the letter to him: how could Clark write a letter in New Orleans | 
and hand it to Zulime in New Orleans and she carry it to 
Philadelphia, if at the very time Coxe says the letter was written 
both Clark and’ Zulime were in Discsemese a and had been for . 
three or four months? - 


Clark left New Orleans for Philadelphia on its 4, 
1801, and was in Philadelphia on February 18, 1802, having in 
the meantime been in Washington, where he was “well receiv 
‘Zulime was in New Orleans Novembr 9, 1801, two days after 
Clark left, and there was no evidence at all except the testimony 
of Coxe ‘that she was in Philadelphia at any time before mid- | 
summer, 1802. How could Clark, with the then slow methods of | 
travel, go from Philadelphia to New Orleans after February 18th, 
write a letter introducing Zulime to Coxe, and send her to Phila- 
delphia, where she arrived and give birth to a child before April 
22nd—all within two months? And why would he on February 
18th write two letters to his partners at New Orleans, in one of 


- which he asked them to send him $2,000, if on that day, or any 


day soon thereafter, he sailed for New Orleans? 


The remaining facts about Caroline are mixed up with the 
facts pertaining to the marriage of Clark and Zulime and the birth 
of Myra, and therefore the facts pertaining to them will now be 
compared. And in making the. comparisons there will apoedenrily 
be repetitions of the same facts. | , 


‘Madame Despau testified, in all her depositions, that after 


the report that Desgrange had a lawful wife still alive when he 
married Zulime became public in New Orleans, Zulime separated 
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from Desgrange and returned to her own family, and thereupon 
Clark made proposals of marriage for her, with the knowledge 
of all her family. She did not say that Zulime and her family 
had not previously heard facts which, if true, made Desgrange’s 
marriage with Zulime unlawful: she said that it was when the 
report became “public” in the city that Zulime separated from 
Desgrange. She did not state in what year the report became 
_ public, or in what year or in what part of the year the separation 
took place, or how long after the separation proposals of mar- 
riage were made for her by Clark. But she did say that it was 
after the report became public that the separation occurred, and 
that it was after the separation that the proposals were made. 
The proposals were not immediately accepted. According to 
Madame Caillavet they were “discussed” by all the family; and 

according to both sisters, it was considered “essential” that, | 
before they were accepted, record proof that Desgrange was law- 
fully married to another woman when he married Zulime, be 
obtained. Then it was that Zulime and Madame Despau sailed 
for New York, where the former marriage had taken place, to 
obtain the record proof. Clark followed them, as it had been 
agreed and understood before they left New Orleans what he © 
would do. In New York they discovered that the registry of 
marriages occurring prior to 1800 had been destroyed (by a fire 
in St. Peter’s Cathedral, as was shown by the deposition of the 
niece of Rev. William V. O’Brien). They failed to find the record 
proof, but were told that a Mr. Gardette, who was residing in 
Philadelphia, was present at Desgrange’s former marriage. Mad- 
ame Despau did not say who told them this, but did say they 
went to Philadelphia to see Gardette, and he confirmed the report. 
He told them that he was present at the marriage of Desgrange 
to the other woman: it occurred in 1790; Desgrange and the 
woman, after their marriage, recognized each other, and were 
recognized by the public, as husband and wife, for three years; 
Desgrange then abandoned her, and left the city; she afterwards 
_- married another man, and went with him to France. Having heard 
these words from Gardette, Clark then said to Zulime that she 
no longer had any reason for refusing to marry him, but their 
marriage must be kept secret until her marriage with Desgrange 
was judicially annulled by the proper court in a suit brought in 
her name against Desgrange. To these terms she assented, and 
they were privately married by a Catholic priest in the presence 
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of Madame Despau and other witnesses, friends of Clark, one of 
whom resided in New York and another in New Orleans. 


All of this may have occurred without the bsowledlee se 
Coxe. All of this may have occurred between June 27 and August 
6th when Clark came up from Plaquemines to Germantown, or 
between June 27th and August 18th when Clark embarked for 
Europe. The marriage could easily have taken place, without 
Coxe’s knowledge, between June 27, 1802, and August 18th, while 
Clark was flitting about between Plaquemines, Wilmington, Phila- 
delphia and Germantown, deceitfully misleading Coxe into the be- 
lief that he was constantly engaged in arranging his affairs for 
a.trip to Europe. And the marriage, if it took place at all, must 
have occurred between June 27th and August 18, if Madame Des- 
pau meant to speak precisely as to the time when she said that 
“not a great while” after the marriage Clark set out for Europe. 


Madame Despau also testified, on* cross-examination, that — 
“the marriage was privately celebrated at a home in Philadelphia — 
rented by Mr. Clark for my sister,” and: “Mr. Clark was several 
weeks in Philadelphia before the marriage took place. I do not 
os or cannot now remember, where he lived during that time,” 

: “We were in Philadelphia but a short time before the mar- 
eee took place.” She thus said that Clark was in Philadelphia 
“several weeks” before the marriage took place, that she and 
her sister were there only “a short time’ before it took place, | 
that it was privately celebrated in a home “rented” by Clark for | 
Zulime, and that she did not know or could not remember where 
Clark lived during the several weeks he was in Philadelphia. This 
part of her testimony must be read in connection with the part 
above set out. The two parts must be construed together. In 


neither part did she specifically say in what year she and Zulime 


went to New York in search of the record evidence, nor how long 
they remained there. She did say that Clark joined them there, 


but she did not say from what city he had come to New York, nor 


how long he remained in New York, and she did not say that he 
went with them from there to Philadelphia. She says that Clark 
had been in Philadelphia several weeks before the marriage took 
place, and that she and Zulime had been there only a short time 
before it took place. Those statements indicate that the three © 
did not go together from New York to Philadelphia; that Clark 
went alone ahead of the two women, and saat mney: went alone 
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and together and arrived later. Coxe testified that Clark, having 
departed for New Orleans in April, revisited Philadelphia, in a 
vessel from New Orleans, in July, 1802, on his way to Europe; 
and he introduced letters showing that Clark was in Plaquemines, 
Wilmington, Germantown and Philadelphia from June 27 to 
August 6, 1802, and said he “saw Clark almost every day while 
he was in Philadelphia.” ” Madame Despau testified that not a 
great while after the marriage Clark set out for Europe, and the 
letters written by Clark showed that he sailed from New York | 
for Europe on August 18, 1802. All these things indicate that the 
marriage took place, if it ever did, in July or August, 1802. There 
is nothing inconsistent in any of them with the testimony of 
Madame Despau. Clark may have gone directly from New Orleans 
to New York to join the two women, and after a short stay there, 
‘sailed alone from there to Philadelphia, in a vessel which Coxe 
supposed was from New Orleans, but was not. Or he may have 
- come from New Orleans to Philadelphia, as Coxe supposed; and 
gone from there to New York, to join the women, and after a 
short stay there returned to Plaquemines and Philadelphia, with- 
out Coxe knowing anything about it. 


But there was contradictory. statements in Madame Despas’ 
- depositions. She testified in her first and second depositions that 
the marriage of Clark and Zulime occurred in 1803. In her third | 
deposition she said that to her best recollection it occurred in | 
18038, but that there were some associations in her memory which 
made her think it not improbable that it took place in 1802. There 
was nothing contradictory in this. But she also said that she re- 
‘membered that it occurred in one of the early months of the 
spring of 1802 or 1803, and that not a great while after it took 
place Clark set out for Europe. There are contradictions in those 
statements. Clark’s letters show that he sailed from New York 
for Europe on August 18, 1802, and that on October 3rd he was 
- in Liverpool. August was not one of the early months ‘of the 
' spring. Throughout her three depositions she stated that not a 
great while after the marriage took place Clark set out for . 
Europe; the marriage therefore, if there ever was one, must have 
_ taken place before August 18, 1802. It did not occur in the spring 
of 1802, if Coxe told the truth about the time of Caroline’s birth, 
for he said that she was born in April and that immediately 
after her birth and “in April Clark returned to New Orleans.” 
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‘Madame Despau also testified that soon after Clark’s de- 
parture for Europe she and Zulime received a letter from their 
sister Madame Caillavet stating that the former wife of Des- 
grange had arrived in New Orleans, and that they hastened to 
New Orleans and arrived there; she thought, “in thé summer,” 
and there Desgrange was condemned, cast into prison, escaped 
and fied the country, and that “this happened” shortly before the © 
close of the Spanish government in Louisiana. } 


The agreement for the purchase of Louisiana by the United 
States was made in the spring of 1803, was consummated in Octo- 
ber, and the Spanish regime formally ended at New Orleans on 
December 20, 1803. 


It is possible, by reading her deposition aah tp construe 
‘the words “‘in one of the early months of the spring” as referring, 
not to the marriage, but to the return of the two women to New 
Orleans, and the words “in the summer” as referring to the 
marriage, and not to their return. 


It is also allowable to interpret the words “this happened” 
as referring not to the marriage, but to the return of the two 
women and the trial and condemnation of Desgrange. If by those 
two words she meant both the marriage and the return and the 
trial of Desgrange, the statement is supported by the testimony 
of Madame Caillavet, who testified that the marriage occurred 
in 1808.. 


. It is not wholly impossible that the marriage did occur in 
the spring of 1803. A letter from Clark to Coxe written in 1807 
said ‘“‘when I returned from Europe in the beginning of 1803,”~ 
etc. That was the only evidence of when he did return from . 
Europe. “The beginning of 1803”’ would naturally mean January 
or February. No letter written by Clark while he was in Europe 
was produced, and the first letter from him after his return from 
Europe, produced in evidence, was dated “New Orleans, April 18, 
1803.” It is not wholly impossible that Clark went to Philadelphia 
_ between January or February and April 18, 1808, and there mar- 
ried Zulime.. 


But if the words “this happened” referred both to the date 
of the marriage and to the return of the two women and the trial 
of Desgrange, then the testimony of Madame Despau is con- 
tradictory. She said that not a great while after The marriage 
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took place Clark set out for Europe, which fixed the date of the 
marriage as prior to August 18, 1802. She also said that soon 
after the departure of Clark for Europe she and Zulime received | 
a letter from Madame Caillavet stating that Desgrange’s lawful 
wife had arrived in New Orleans, and that they set out in haste | 
_ for New Orleans and “arrived there, I think, in the summer,” 
and that Desgrange was there tried and condemned, and that 
“this happened not a great while before the close of the Spanish 
government in Louisiana.” It therefore happened in 1803. 


If the words “this happened” are made to refer to the date 

| a of the marriage as well as to their return and the trial of Des- 

| ‘grange, that part of her testimony contradicts the other part that 
the marriage took place before Clark set out for Europe. But it | 
seems unreasonable, and to give to her testimony an unfair twist, 

_ to say that by the words “this happened” she meant to include 
the marriage. 


Madame Despau did not pretend to speak coshaiadie as to 
the precise time of the marriage, or of the return of herself and 
Zulime to New Orleans: she specifically said that “it is impos-— 
sible for me to recollect with certainty the precise time oacupied 

by each one of so many events that happened so many years ago.” — 


Defendants endeavored to use her testimony as confirmatory 
of Coxe’s deposition that Caroline was born in April, 1802. They 
contended that Zulime made only one trip to the North and on 
that was accompanied by Madame Despau, and that it was the 
one which Madame Despau falsely stated she and Zulime made 
to obtain record proof of Desgrange’s bigamy; that it was made 
for no such purpose, but for the base purpose of hiding the birth 
of Zulime’s first child by Clark; that she was not married to 
- Clark on that trip, or at any time, but that Clark sent the two 
women to Philadelphia, and Caroline was born on that trip, in 
| April, 1802, and that Clark joined the two women there soon 
after her birth, just as Coxe said. Coxe testified in his last de- 
-—-s position that Clark was “in Philadelphia from late in 1801 to the | 
last of April, 1802,” and defendants contended that it was those 
four months to which Madame Despau referred when she said 
Clark “was several weeks in Philadelphia.” Coxe testified that 
after Clark had expressed to him his wishes for the care of Caro- . 
line he departed in April for New Orleans, and revisited Phila- 
delphia in July, 1802; and defendants contended that this absence _ 
- of three months explained Madame Despau’s testimony that she __ 
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did not know, or could not sahcuabaes where Clark “lived Seteieee 
that time’’—the “several weeks.’”’ Coxe in his last deposition in 
effect stated that Zulime was “in Philadelphia from late in 1801” 
to July, 1802, and defendants contended that the testimony of 
Madame Despau that “‘the marriage was privately celebrated in 
a home in Philadelphia rented by Mr. Clark for my sister’ ex- 
plained where Zulime resided while she was in Philadelphia await- 
ing the birth of Caroline, and that her testimony that “we were 
in Philadelphia but a short time before the marriage took place” 
showed that Madame Despau was present at Caroline’s birth. 

These contentions were far-fetched. Madame Despau was refer- | 
- ring to the marriage of Zulime, and not to the birth of Caroline. 
She did not mention Caroline at all in that connection, nor did 
_ she say at any time that she ever saw Caroline in Philadelphia. 


- . Her statements tended to confirm Coxe’s testimony only in 
the slightest degree. She testified, on cross-examination, that 
‘Clark was in Philadelphia several weeks before the marriage 
took place, that the marriage was privately celebrated in a home | 
“rented” by Clark for Zulime, and that she did not know, or 
could not remember, where Clark lived during those several 
| weeks : those statements tended, in a way, to confirm Coxe’s 

testimony that Zulime was in Philadelphia from late in 1801 to 
- July, 1802, and that Clark was in New Orleans from April to July. 
But if that much of her testimony can be said to have tended to 
confirm that much of Coxe’s, what is to be done with her further 
_ statement that she and Zulime were in Philadelphia only a “short 
time” before the marriage took place? And what is to become © 
of Coxe’s testimony that as soon as Zulime was able to travel 
after the birth of Caroline in April she departed for New Orleans? 
‘And how could her testimony that Clark rented a house for 
Zulime be reconciled with Coxe’s testimony that he “procured a 
~ nurse for Madame Desgrange, and removed the child, on the day 
of its birth, to the residence of the nurse?” | 


Isn’t it more reasonable to conclude, even if this part of an 
_Coxe’s testimony is assumed to be true, that the two sisters went 
from New Orleans to New York in search of record evidence of _ 
Desgrange’s former marriage; that Clark followed them to New 
_ York; that in July Clark went alone from New York to Phil- | 
adelphia in a vessel which Coxe supposed. was from New Orleans; 
- that after he had been there “several weeks” the two sisters went - 
alone from New York to Philadelphia a “short time” before the~ 
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marriage took place; that it took place in a home which. Clark 
rented for Zulime after they had agreed to marry; that not a | 


great while after it took place Clark set out for Europe, and | 
that the two sisters continued to occupy the rented house until 
they were summoned by Madame Caillavet to come to New Orleans 
for the trial of Desgrange? | 


But defendants went further ji contended that the ecclesi- 
astical record, and Zulime’s testimony in the trial of Desgrange 
for bigamy on September 6, 1802, and Madame Despau’s testi- 
mony that ‘not a great while after Clark set out for Europe (on 
August 18th) she and Zulime hastened to New Orleans to attend 
the trial of Desgrange, proved beyond question that Zulime made > 
but one trip to the North, and that on that one trip Caroline was 
born and hidden in Philadelphia. That contention requires a com- 
parison of the ecclesiastical record with the testimony of the two 
sisters, and it requires that certain questions be answered. 


Were there two trials of Desgrange for bigamy, or only one? 
Did Zulime make two trips to the North or only one? Did she _ 
go alone to the North in 1801 to ascertain whether Desgrange was | : 
married to a woman still living when he married her on De- 
cember 2, 1794, and did she go again accompanied by Madame 
Despau for the purpose of obtaining record proof of his former 


- marriage? Was Caroline born on either trip, or did Zulime make 


a third trip between these two, for the purpose of giving birth to 
a child and hiding it in Philadelphia? Did she go alone “to the 
North” in 1801, under the false pretense that her purpose was 


to ascertain the truth about Desgrange’s former marriage, but 


in reality for the sordid purpose of hiding the birth of an expected 
child of which Clark was the father, and on that ae Caroline 


was born ? 
If the record of the trial in the scnitaniiadoal court was gen- 


- uine, and the “Testimony” as there given was true, Zulime went - 


to the North in 1801 to ascertain if Desgrange was married to a 
woman at the North, but learned only that he had courted a 
woman, and her father not consenting to the match it did not 
take place. She testified that “about a year since” she went “to 
the North” for that purpose, and as she testified on September 6, 


_ 1802, “about a year since” meant sometime in 1801. She did not 
_ state whether Madame Despau did or did not accompany her. She 
was “caused to appear” at the hearing; why was not Madame 
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icc ‘also caused to appear, if it was for that trial that the 
two returned? She did not mention Madame Despau’s name. She 
did not state whether she went alone. She did not mention Caro- 
line’s name, or make any reference to a child. Neither did Des- 
grange. He stated that she went to the North “last year” for the 
same purpose she stated.: He did not mention Madame Despau. 
He did not state whether Zulime went alone or was accompanied 
by some one else. The trial did not result in his condemnation. He 


es was. charged with having three wives, but the decree was that 


the charge of bigamy was not sufficiently ,proved. He had been 
cast into prison at the time of his arrest, but the decree Was that 
the charge was continued for further proof, and in the mean- 
time he was released from prison on the payment of the costs. 
Zulime did not believe the charge: she had investigated it, and 
was satisfied it was not true. Desgrange presented no documents 
to prove it was not true, because his wife being satisfied that it — 
was not true he -was assured that it would fail. Besides, Barbara 
Jeanbelle, who was one of the three wives and the one to whom 
Desgrange was supposed to have been married when he married 
Zulime, testified that Desgrange had courted her, but her father 
objecting, she had never married him. There was not a word in 
the “Testimony” that Zulime, at that time or at any time, had 
separated from Desgrange. They were apparently living together 
in full accord and confidence. Desgrange was not condemned: he 
could not have been on the “Testimony” of these four witnesses. 
He was set at liberty. If he was ever condemned it was at a 
subsequent trial. 

There was no mention of Madame Despau in this ‘ ‘oxteninal 
proceeding” in the ecclesiastic court, but in her depositions taken | 
in the Gaines Case she testified that after the report that Des- 
grange had a lawful wife still living when he married Zulime 
_. became public, Zulime separated from him and returned to her 
- own family, and that after the separation Clark made proposals 
of marriage for her, with the knowledge of all her family. She 
did not state in what year, or in what part of the year, the separa- 
tion oecurred. How could Zulime separate from Desgrange if he 
was then absent in France? The separation must have occurred 
either before he went to France in the spring of 1801 or after 
his return “a few months” before the ecclesiastical trial on Sep- 
tember 6, 1802. The fact that on March 26, 1801, the four Car- 
--‘Yiere’ sisters gave to Desgrange a power of attorney, in which 
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three of them describe him as “our brother-in-law’ and Zulime 


herself as his “legitimate wife,” indicates that the separation had 


not occurred when he went to France to collect an estate belong- 
ing to the four. The fact that on the same day, March 26, 1801, 
Desgrange executed to Zulime, “my wife,” a power of attorney 
of the fullest kind, authorizing her to act for him in the collection 
of money and in managing his affairs during his absence, indi- 
cates that the separation had not occurred when he went to 
France. The fact that in the power of attorney which Zulime gave 


her brother-in-law Caillavet on November 9, 1801, she is described 


as Desgrange’s “legitimate wife’”’ indicates more strongly that a 
separation had not previously occurred. The fact that in the let- 
ter which Desgrange wrote Clark from Bordeaux in July, 1801, 
he spoke of Zulime as his wife, asked Clark to aid her with his. 

advice and expressed his anxiety that he had not heard from her, | 
indicates that the separation had not occurred when he left New ~ 
Orleans for France in the spring of 1801. | 


-Madame Despau further testified that it was after the separa- 
tion that Clark made proposals of marriage to Zulime, and it was 
deemed essential that record proof of Desgrange’s former mar- 
riage be obtained before the proposals were accepted, and thereupon 
she and Zulime sailed to New York to obtain the record proof. 


. That indicated that “the family” were not satisfied with the search 


Zulime had made in 1801, but considered it essential that a more 


thorough search be made—that she and her older sister should 


go together to the city where Desgrange’s former marriage was 
performed, as they had been told by Madame Benguerel, and ex- 
amine the registry of marriages of the chureh in which it was 
celebrated: if the record showed his former marriage, it would | 
at least prove that Desgrange had been married before he married 
Zulime; it would not prove that the woman was alive when he 


married Zulime, but it would reveal the woman’s name, and to 
that extent tend to confirm Madame Benguerel’s statement that 


he had admitted to her and her husband that he had abandoned 
his- lawful wife before he imposed himself upon Zulime and never 
intended to live with her again. They did not find the record © 


proof. The registry of marriage had been destroyed. They went 


to Philadelphia, found Gardette, who confirmed Desgrange’s 
former marriage, telling them that he was’ present when it oc- 
curred. Then Clark and Zulime were married, Clark requiring 
that the marriage be kept secret until her former marriage was 
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judicially annulled. Not a great while after the marriage Clark 
set out for Europe, and soon after his’ departure a letter came 
from Madame Caillavet that Desgrange’s former wife had arrived 
at New Orleans. The two women hastened to New Orleans, and 
Desgrange was prosecuted for bigamy, was condemned, cast into 
prison, escaped and fied the country. She did not say. that she 


_- saw Caroline in Philadelphia, or that Caroline had gone or re- 


turned with them, nor did she mention Caroline’s name in con- 
nection with the trip or with the trial. She did not say that she 
saw Coxe in Philadelphia, or mention him in connection with the © 
trip, and said nothing to indicate that she had then ever heard of 
-Coxe. They must have remained in Philadelphia a considerable 
_time, for she said the marriage was celebrated in a home “rented” 
by Clark for Zulime. They were “in Philadelphia but a short time 
- before the marriage took place” and Clark was there “several 
weeks” before it took place. She did not say that they arrived, 
in New Orlenas in time for the trial or that either of them took 
part in it. She did not mention Hasset’s name in connection with | 
the trial, but did say that Father Antoine of the Catholic Church 
“took part in the proceedings” against Desgrange. Father An- 
-toine was not mentioned in the “criminal proceedings” brought by . 
Hasset, canon of the bishopric, and tried before him. — 


Madame Caillavet testified that she first knew Daniel Clark - 
in 1802. About 1802 or 1803 he made proposals of marriage with | 
her sister Zulime, with the knowledge of all her family. The pro- 
-posals were discussed, and the preliminaries of the marriage ar- 
ranged by her husband, in her presence. The proposals were 
made after it became known that Zulime’s marriage with Des- 
grange was void, from the fact of his having then, and at 
the time of his marriage to her, a living wife. Acceptance of 
Clark’s proposals was deferred till record proof of .Desgrange’s 
former marriage could be obtained: Zulime and Madame Despau 


sailed. for the North to obtain the record proof. While there Zu-. 


lime wrote her that she and Clark were married. Desgrange was 
considered an unmarried man on coming to New Orleans about 
1793, but it was afterwards proved that he had a lawful wife 
still living. This lawful wife came to New Orleans, and detected 
and exposed his bigamy in marrying Zulime. Upon the arrival | 
of this lawful wife, she complained to the Spanish governor, who 
_ caused Desgrange to be arrested. He was prosecuted, condemned, 
cast into prison, and escaped from Louisiana, as it was reported, 
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by the connivance of the Spanish governor. This happened some- 
time before the Americans took possession of Louisiana. Clark 
and her sister were married in Philadelphia. Zulime, after her 
marriage, arrived in New Orleans, accompanied by Madame Des- 
pau. She was married to Clark as Miss Zulime de Carriere, in 
_ the year 1803. She did not: remember the month of the year Clark 
- returned to New Orleans. Zulime did not accompany him. 


Bellechasse declared it to be a fact, known to him, that Des- 

‘grange was condemned for bigamy in marrying Miss Carriere, 
the mother of Myra. “The prosecution and condemnation of said 
Desgrange for said crime of bigamy took place at New Orleans 
towards the close of the Spanish domination in Louisiana.” His 
lawful wife whom he had married before coming to Louisiana, 
came to New Orleans in pursuit of him. 


Madame Benguerel testified that the lawful wife of Des- 
grange, whom he had married previous to his marrying Zulime, 
came to New Orleans, and he was thrown into prison, from which 
he escaped, and fled from Louisiana. “This was in the year 1802 
or 1803.” The said lawful wife of Desgrange brought with her 
to New Orleans proofs of her marriage with Desgrange. - “The 
_ exposure, at that time, of the said Desgrange’s bigamy in marry- 
ing the said Zulime, was notoriously known in New Orleans.” __ 


_ The record of that trial was not produced or found, but the 
testimony of these four witnesses strongly tends to prove that 
the trial occurred “towards the close of the Spanish domination 

in Louisiana” in 1803, and not on September 6, 1802. 


By the ecclesiastical record Hasset instituted the — 
proceedings” against Desgrange, made the charge, and caused the > 
citation to be issued and his arrest to be made, and “caused” 
Zulime to appear and testify; by Madame Caillavet’s testimony, 
the former wife of Desgrange arrived in New Orleans, and “de- 
tected and exposed” his bigamy and made complaint to the Spanish 
‘governor, and the governor “caused Desgrange to be arrested.” 
_ By the ecclesiastical record Barbara Jeanbelle, and Zulime her- 
_ self, exculpated Desgrange, and so completely that he was not 
condemned by Hasset, but released from prison; the testimony 


- Of Madame Despau and Madame Caillavet does not show that 


éither Zulime or Barbara Jeanbelie, the former wife, testified at 
the trial they describe, but does show that he was prosecuted, | 
condemned, cast into prison, escaped and fled the oamiry. By 
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the ecclesiastical record Desgrange was charged with having 
three wives; Madame Despau, Madame Caillavet, Madame Ben- 
guerel and Bellechasse mention only his “lawful wife” as being 
present at the trial at which he was condemned, and say nothing 
about three wives. By the ecclesiastical record, Barbara Jeanbelle 
“has just arrived” when the charge was made by Hasset and the 
citation issued on September 4, 1802; by the testimony of Madame > 
Despau and Madame Caillavet, when the lawful wife arrived in 
New Orleans Madame Caillavet wrote the fact of her arrival to 
Zulime and Madame Despau, who were in Philadelphia, and they 
hastened to New Orleans. At least a month must have intervened 
between the writing of the letter and their arrival in New Orleans. 
Zulime could. not have testified at the trial described by her sisters, 
if the lawful wife had arrived in New Orleans before the letter 
was written, and it was also true, as stated in the charge and 
citation in the ecclesiastical court, that the lawful wife “has just 
arrived’”—only two days before ‘the trial. 


| The genuineness of the power of attorney given to Desgrange 
.on March 26, 1801, by the four sisters, in which Zulime is des- 
_cribed as his legitimate wife and he as the brother-in-law of the 
_ other three, and the power given by Desgrange to Zulime on the 
same day authorizing her to act for him in his absence, and the 
power to Caillavet dated Noevmber 9, 1801, in which Zulime is 


described as the legitimate wife of Desgrange, and the letter from 


Desgrange to Clark, dated July, 1801, and written at Bordeaux, 

France, in which Desgrange speaks of Zulime as his wife and | 
expresses anxiety for her welfare and an urgent desire to see 
her, was not questioned; it was admitted that each of them was © 
what it purported to be. They made it clear that the separation 
of Zulime from Desgrange did not occur before he went to France, 
or while he was there. The ecclesiastical record stated that Des- 
grange had “arrived from France a few months since,” which 
meant a few months before September 4, 1802, when the charge 
of bigamy was made by Hasset. Just how many months, or how | 
-long, before that date he arrived from France was not shown, 
- and was pure conjecture; it may have occurred in July or April, 
1802. If the testimony of Madame Despau and Madame Caillavet 
‘was true, it was after the separation that proposals of marriave 
‘were made by Clark, and it was after the proposals that Zulime 
| and Madame Despau sailed for New York to obtain the record 
proof, and it was on this trip that the marriage took place, and 
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- gome time after the marriage that the two sisters returned to 
New Orleans. These facts, together with the other testimony 

of Zulime’s two sisters and of Bellechasse and Madame Benguerel, 
show that the marriage could have taken place in August, 1802, 
and tend strongly to show that the trial at which Desgrange was 
condemned took place in 1803, “shortly before the close of the 
Spanish government in Louisiana’”’—even though: the ecclesiastical 
record was genuine. 7 


The petition filed by Fromentin in the alimony suit in 1805, 

in which it was alleged that Desgrange “has deserted’”’ Zulime,. 
“ever since the second day of September, 1802,” is far from con-- 
: cluaive but some proof that the separation occurred prior to that — 
date in 1802. It would not have been alleged that the desertion’ 
was on September 2nd unless the separation on that day was: 
already a completed fact, and if would not have been alleged that — 
- it occurred in 1802 if the separation was a completed fact in 1801 


or 1800. 


The facts of the trial described by Sadun Despau and 
Madame Caillavet ‘do not fit into the ecclesiastical record, and 
cannot be made to fit into it. If both the ecclesiastical record and 
the testimony of these two sisters, Bellechasse and Madame Ben- 
guerel were true, there were two trials of Desgrange for bigamy 
in the ecclesiastical court during the “Spanish domination,” en- 
- tirely separate and entirely distinct, occurring in different years 
- and resulting in entirely different decrees. Either the testimony 


~ of these four witnesses was false, or the ecclesiastical record was 


_ spurious and false, or there were two trials. 


If there were two trials, the first took place at New Ovidens 

on September 6, 1802, and though Caroline was then five months 
_ old, according to Coxe, and though Zulime, according to Coxe © 
again, had left Philadelphia about the last of April for New 
Orleans, neither Zulime, nor Desgrange, nor any other witness 
mentioned. Caroline in their testimony at that trial, and no 
witness stated that Madame Despau accompanied Zulime on the — 
trip she made to the North “about a year since.” And Coxe in 
his second deposition testified that Zulime came alone to Phil- 
adelphia in April, 1802. And Coxe’s testimony in his third 
- deposition that Zulime was “in Philadelphia from late in 1801” 
to July, 1802, if true, would seem to make it impossible that 
either Zulime or Madame Despau could have been present at 


> 
| 
; 
~ 
ié 
‘ 
i. 
+= 
4 
x 
wk 
- 
‘ , 
- 
be ra 
Ay 
| 4 
Aes 
| 
|: 
+ 
e 
> 
2 
J 
+ 
+ 
4 
TAS 


156 The Louisiana Historical Quarterly 


this first trial, and lends verity to the testimony of Madame 
Despau and Madame Caillavet at the trial of the Gaines cases 
- that Zulime and Madame Despau went to New York for the 
purpose of obtaining record evidence of Desgfange’s marriage 
to another woman and that they did not arrive,in Philadelphia 
“until a ‘“‘short time” before Clark’s departure for Europe on 
August 18, 1802. 


The powers of attorney and the letter of ie to 
2 Clark written at Bordeaux in. July, 1801, being genuine and 
sincere, either the ecclesiastical record was a spurious and false 
- document, or no suspicion attached to the birth of Caroline, and 
Desgrange had no doubt she was his child, or else she was born 
while he was absent in France and hid away in Philadelphia 
and he had never heard of her at the time of his trial on 
September 6, 1802. If that record was genuine and the testimony 
of Zulime and Desgrange was correctly recorded therein, both — 
either swore deceitfully and falsely, or he had no suspicion what- 
ever at that time that Caroline was not his child. It seems 
- Impossible that he could have testified as he did, if at that time 
he knew that Caroline was conceived and born during the twelve 
or fifteen months he was absent in France. | 


* Furthermore, there was no proof that Caroline was born , 
while Desgrange was in France, or that he. was absent from New 
Orleans twelve months or fifteen months, because the evidence 


_. did not show when he returned from France. The only evidence 


of when he finally returned was contained in the charge filed by 
Hasset in the ecclesiastical court on September 4, 1802, in which 
it was stated that he had “arrived from France a few months | 
since’”—indefinite words fixing no definite time. They must be 


read in connection with Desgrange’s letter written from Bor- . 


deaux to Clark in July, 1801, in which he said he expected “to 
leave in a few- days, to join my family” and that he hoped “to 
return to Bordeaux in two or three months, to terminate my 
affairs here.”” There was no evidence that he did or did not leave 
Bordeaux in a few days, after July, 1801, to join his family in | 
New Orleans, and none that he did or did not return to Bordeaux 


- _ in two or three months. But the letter being admitted to be 


genuine, the natural inference is that he did both: that he left 
Bordeaux for New Orleans in a few days after the letter: was 
written, and that he returned to Bordeaux in two or three months 
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to terminate his affairs there, there being no evidence to the yee 
contrary. Besides, the words “my family” are of some sig- : 
nificance: a family does not consist simply of a wife. Zulime’s 
first child was a boy and apparently then dead. If Desgrange. 
then had a “family” it- must have consisted of Zulime and Caro- 
line. This letter tends to support the testimony of Madame Despau 
and Madame Caillavet that Caroline was born in 1801. The 
natural inference to be drawn from their testimony and from 
the letter, taken together, is that Caroline was born before Des- 
grange ever went to France or during the two or three months 
while he was in New Orleans in the summer of 1801; and that | 
the words in Hasset’s charge that Desgrange “arrived ‘from 
France a few months since,” if true, meant that he arrived a 
second time, and finally, in the summer of 1802. -It is as equally 
fair to conclude that Desgrange returned to New Orleans in the 
summer of 1801 and after a stay of two or three months there 
returned to Bordeaux, as he said he would do, as it is to conclude 
that he was continuously in France from the spring of 1801 to a. 
few months before September 4, 1802. There was no proof that 
Desgrange was continuously absent from New Orleans for twelve 
or fifteen months, and none that he did not see Zulime between 
the spring of 1801 and “a few months” before September 4, 1802. a 
And in the absence of such proof, the only evidence that Clark : | 
-was the father of Caroline was the testimony of Coxe. | 


If the ecclesiastical record was genuine, and the two sisters 

_ gpoke the truth when they testified Caroline was born in 1801, 

and if she was born in Philadelphia, she was born on the trip 

Zulime made to the North in 1801, and was not born in April, 
1802, as Coxe said. 


If the ecclesiastical record was genuine, ae Coxe spoke the 
truth in his second deposition, taken in 1841, Zulime made at least 
two trips to the North, one in 1801, and another in April, 1802, ) 
and on the second Caroline was born, and there was no marriage a 
of Clark and Zulime on the second trip, but if married at all both 

| — to Philadelphia on a later date. 


If the ecclesiastical reeond: was genuine, = Coxe told the 
truth and the two sisters did not, Zulime made two trips to the | 
North, one in 1801 (“about a year since”), and another in April, . 
1802, and on the second Caroline was born, and immediately after 
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es birth Zulime returned to New Otlénha: and in the towing 
September Desgrange was tried for bigamy, but was not con- 
demned. 


If the ecclesiastical record was genuine, and that part of the 
_ testimony of Coxe that Caroline was born in April, 1802, and 
_ that Zulime returned to New Orleans as soon as she was able 
to travel after the child’s birth, and that Clark returned to New 
Orleans in April and revisited Philadelphia in July, 1802, on his 
way to Europe, was true, and that part of the testimony of 
Madame Despau that Clark was in Philadelphia several weeks - 
_ before the marriage took place, that she and Zulime were in Phila- 
delphia only a short time before the marriage, and that not a great 
while after the marriage Clark set out. for Europe and she and 
Zulime for New Orleans, was also true, then Zulime made at least 
three trips to the North, one in 1801 (“about a year since”), 
another in April, 1802, and another to New York in search of 
record evidence of Desgrange’s former marriage and from there 
to Philadelphia in July or August, 1802. : 


| If the ecclesiastical record was genuine, and Coxe in his third 
deposition, taken in 1849, told the truth when he said that Clark 
was “in Philadelphia from late in 1801 to the last of April, 1802, 
all of which time Zulime was there,” and that “it was in April” 
after the child was born “that Clark returned to New Orleans, 
and afterwards revisited Philadelphia, in a vessel from New 
Orleans, in July, 1802, on his way to Europe,” then Zulime made. 
only two trips to the North, one “about a year since,” or about 
September, 1801, and the other “late in 1801,” which was pro- 
tracted to July, 1802, and on which she gave birth to Caroline 
in April, 1802, and continued to remain in Philadelphia until 

Clark’s arrival in July. And if Madame Despau spoke the truth, 

-Zulime not only continued to reside in Philadelphia after Clark’s 
departure for Europe on August 18th, but until she was sum- 
moned to return to New Orleans to attend the trial of Desgrange. — 


- If the ecclesiastical record was spurious, and the testimony 
of Coxe in his second deposition was true, Zulime made only one 
trip to the North, and on that trip Caroline was born in Phila- 


_ @elphia, in April, 1802, and there was no trial of Desgrange in 


_ the following September, and all the “Testimony” contained in 
that record must be cast aside, and the only trial of Desgrange 
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that ever occurred in an erclesiantien! court was the one described 
by Madame Despau, Madame Caillavet, Madame Benguerel and 
Bellechasse. 


If the ecclesiastical record was spurious, and the testimony 
of Coxe in his second deposition that Zulime came to him in Phila- 
delphia in April, 1802, that Caroline was born in that month and 
that Zulime departed for New Orleans as soon after her confine- . 
ment as it was prudent for her to travel, was true, it does not 
follow that Zulime did not return to Philadelphia in July or August 
and in a “short time” after her arrival there she and Clark were 
married; but if that part of Coxe’s testimony was true, the testi- 
mony of the two sisters that Cangas was Ratpoin, in 1801 was 
not true. 


If the ecclesiastical record was spurious and false, and the 
testimony of Coxe in his third deposition that Zulime was in 
Philadelphia from. late in 1801 to July, 1802, was true, then 
Zulime made but one trip to the North, and Caroline was not 
born on that trip: it cannot be true that Zulime was “in Phila- 
delphia from late in 1801” to July, 1802, and that she departed 
from New Orleans as soon as she was able to travel after the 
_ birth of Caroline in April, 1802; and if Coxe falsely testified about 


the departure of Zulime for New Orleans, his testimony that — 


- Caroline was born in April, 1802, must be rejected. And the re- 
jection of the ecclesiastical record and of Coxe’s testimony that 
Caroline was born in April, 1802, leaves uncontradicted the testi-. 
mony of the two sisters that Caroline was born in 1801, and that 


she was Desgrange’s child. 


_ The defendants offered the ecclesiastical ‘record in evidence, 
and thereby vouched for its genuineness and the veracity of the 
testimony given by Zulime and Desgrange at the trial before 
_Hasset: and if their testimony was true, Zulime made a trip to — 
the North in 1801, and if Caroline was born in 1801, as both 
Madame Despau and Madame Caillavet positively testified she — 
was, and if she was born in Philadelphia, she was born on that 
trip; but Coxe positively testified that Caroline was born in 1802, 
and fixed the date at such a time of the year as to show that she 
was born before the trial of Desgrange in September, 1802, at 
which Zulime testified that she did not believe he was married 
to another woman when he married her, and based her belief on 
a personal investigation made by her on this trip made in 1801, 
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and neither she nor Desgrange mentioned Caroline in their testi- 


mony, though, according to Coxe, she was then some months old, 
and hid away in Philadelphia. It is impossible to reconcile the 
ecclesiastical record and Coxe’s testimony with each other. 


- Carolnie was not a base-born child if she was Desgrange’s 
child; and if she was his child, Zulime did not commit adultery. 
Eliminate the ecclesiastical record as spurious and false, and there 
remains only the testimony of Coxe as proof that Clark was the 


father of Caroline. The two sisters testified that Caroline was 


born in. 1801; if she was born in 1801, Coxe’ s sesamin that she 


‘was born in 1802 was not true. 


Coxe’s testimony that Carttine was Clark’s child was based 


upon a letter of introduction in which Clark said that Zulime 


was pregnant by him and upon Clark’s subsequent affectionate 


conduct towards the child and his statements to him that she was 


his child. If Coxe’s statements made in his last deposition taken 


in 1849 were true, the letter of introduction in all probability 
Was never written; and certainly was not written in 1802. 


__ It is impossible to reconcile the evidence of all the witnesses. 
It is impossible to harmonize the testimony of Madame Despau, 
Madame Caillavet, Daniel W. Coxe and the ecclesiastical record. 


_ It is impossible to say with certainty in what year the trial and © 


condemnation of Desgrange for bigamy in the ecclesiastical court 
occurred. It is certain that he was not condemned in the trial be- 
fore Hasset, the canon, and if he was condemned by any ecclesi-. 


- astical court it: was in the trial described by Madame Despau, 
Madame Caillavet, Madame Benguerel and Bellechasse, and it is 


impossible to say with — that _ trial occurred earlier 
than 1803. 


The ecclesiastical record was finally eliminated by the Su- 
preme Court as inadmissible evidence and entirely worthless. The 
elimination left only the testimony of Coxe to prove that Caroline 
was the child of Clark, and there were so many inconsistencies 


and contradictions in his testimony that one must hesitate to 
_ attribute veracity to any of it; and it should be remembered that 


his testimony that Clark was the father of Caroline was intro- 
duced for the sole purpose of proving that Clark and Zulime 
were never lawfully married. Madame Despau testified, clearly 


- and unequivocally, that they were married in her presence by a — 
_ Catholic priest, and her testimony was corroborated as far as it — 
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could well be by Madame Caillavet, Harriet Harper, Boisfontaine 
_ and Bellechasse, and really contradicted only by Clark’s evasive 
letter to his Liverpool sister, and by Coxe’s testimony that Caro- 
line was Clark’s child, and by the negative testimony of Goxe and 
the great cloud of witnesses that they did not believe that a man 
of Clark’s personal pride and prominence would ever have mar- 
ried Zulime, and by the undisputed fact that the birth of both 
children was carefully concealed and the marriage itself kept 
secret. 


But the fact that Caroline was » anmeeiiais in or near Phil- 
~adelphia from her birth until she was married to Doctor Barnes 
lends substance to the testimony of *Coxe concerning her. This 
apparent fact was not contradicted or explained by Madame 
Despau or Madame Caillavet. The natural inference to be drawn 
from their testimony that Caroline was born of Zulime’s marriage 
with Desgrange, in 1801, is that she was, at least until the sep- 
aration, kept and maintained by Zulime in New Orleans; but 
neither of them specifically said that she was born in New Orleans 
or was ever there at any time, or that she was not born in 
_ Philadelphia. Neither of them stated when Caroline was taken 

to Philadelphia, or explained how or why she was apparently 
there from her birth, nor were they asked to explain that apparent 
fact. They ought to have been asked to explain it if it was true, 
_ or given a chance to contradict it if not true, and one can scarcely 
- understand why they were not. If Caroline was born in 1801, 
she was born before Desgrange went to France or while he was 
there or supposed to be there, and born in New Orleans, for the 
evidence was that Zulime was in New Orleans at least until 
November 9, 1801, and there was none to the contrary, if the 
ecclesiastical record is rejected as a spurious document; and it 
- was considerably after November, 1801, that Zulime and Madame 
Despau went to New York in search of the record evidence of 
-Desgrange’s former marriage, if Zulime’s two sisters testified 
truthfully. Did Zulime and Madame Despau take Caroline with 
them on ‘that trip and after the marriage, when they hastily 
returned to New Orleans, turn her over to Coxe to be placed in 


the hands of nurses to be employed by him at the expense of 
Clark? There is no answer to that question except that of Coxe, _ 


that Caroline was born in Philadelphia in 1802, “I think in April,” 
and that he “removed the child, on the day of its birth, to the 
residence of the nurse.” Madame Despau in her testimony used 
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not one word indicating that she and Zulime took Caroline along 
with them on this trip they made to the North in search of record 
evidence, or on the trip they made for a similar purpose in 1807, 
nor did she say that she ever saw Caroline in Philadelphia, or 
intimate that she knew she was there until she was married to 
Doctor Barnes. So the apparent presence of Caroline in 
Philadelphia from her birth went uncontradicted and unex- 
plained, except as asserted and explained by Coxe. 


On the other hand, there is the unexplained fact that Mary 
Clark, Daniel’s mother, never heard of Caroline until after his 
death. Did that tend to prove that Caroline did not reside in 
Philadelphia until she was eight or ten years of age? Madame 
Despau testified that after Clark’s death (which occurred August 
16, 1813) Coxe and Hulings took Caroline to his mother and 
_ introduced her as the child of her son, and Coxe testified the 
same thing, except he said that the child at her birth was named 
and usually known as “Caroline Clark.” Mary Clark resided in 
Germantown, a suburb of Philadelphia, when Caroline was born, 
and resided there until her death in 1823, and yet she never 
heard of Caroline until after the.death of her son. Coxe knew © 
she resided there. Clark knew she resided there. In May, 1811, 
two years and three months before his death, Clark made a will 
by which he devised and bequeathed all of his property to his 
mother, Mary Clark, of “Germantown, in the State of Penn-— 
sylvania.” In the will he did not mention Caroline, and yet he 
must have known that, under the laws of Louisiana, Caroline, 
though his natural or illegitimate child, could claim a portion of 
his estate, upon his death, in spite of the fact that the will 
attempted to give the whole of it to his mother. If she was his © 
child, his mother was entitled to know that fact. If she was his 
child, his will could not deprive Caroline of her portion. If she 
was his child, she could, after his death, upon proof that she was, 


sue his mother and recover her portion, and close at hand was — 


Coxe ready to furnish the proof. It was unfair to his mother to 
confront her with knowledge after his death, for the first time, 


_ that his will was not what it purported to be, that it did not in 


fact give her all his property, because there was his illegitimate 
child of whom she had never heard with whom the law required 
her to share his estate. Why did not Clark make known to his 
mother that Caroline was his child, and that she resided in her 
_ neighborhood, if such were the facts? Why did not Coxe, ‘whose © 
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relation with Clark he said was one of “unlimited cordial con- 
fidence,” and whose testimony is to the effect that he always 
exercised an active parental care for Clark and had Caroline 
under his supervision from her birth, inform Clark’s mother that 
Caroline. was his child and was residing in her neighborhood, if 
such were the facts? Why did Clark permit ten years to go by 
without informing his mother that Caroline was his “natural” 
child and resided in her neighborhood, if such were the facts? 
Why withhold from his mother knowledge of a fact which would 
impair his will; cause her embarrassment and confusion, and 
perhaps lead to a lawsuit, after his death, if Caroline was his 
child? Why did his mother never know of the existence of 
Caroline until after his death? Why did Coxe wait until after 
his death to take Caroline to his mother and introduce her as the 
child of her son? If he had authority to do that after Clark’s 
death, it would seem that he could have done the same thing with 
equal authority long before his death? Why should Clark wish 
ta withhold from his mother all knowledge of Caroline during his 
life, and authorize Coxe to inform her after his death, if Caroline 
was his child and in Philadelphia? Perhaps Coxe had no authority 
from Clark on the subject, but took it upon himself to inform 
Clark’s mother of: the existence of Caroline as soon as he learned 
that Clark had made a later will in which he had named Myra as 
his legitimate daughter and only child. Was it because Caroline 
was not Clark’s child, but Desgrange’s child, that his mother did 
not know of the existence of Caroline until after his death? Or 
was it because Caroline was born in New Orleans and kept there 
until after the breach between Zulime and Clark, and then in 
1807 taken to Philadelphia by Zulime and Madame Despau on 
their trip to search for record evidence of her private marriage 
to Clark and kept there by Zulime until after his death, and then 
in 1814, when Zulime went to France with Dr. Gardette, sent by 
Mary Clark, upon the assurance of Coxe that she was the child 
of her son, to the school of Mrs. Baisley, and there remained, 
first as a pupil and then as a teacher, until her marriage to Dr. 
Barnes? Did the fact that Clark did not mention Caroline in the 
will of 1811 and a few months before his death made another 
will, in which he gave to his mother only an annuity of $2,000, 
explain why his mother was never informed during his lifetime | 
of the existence of Caroline? The fact that his mother was not 
_ informed during his lifetime that Caroline was his child argues, 
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as far as the withholding of that knowledge from her is of sig- 
nificance, that Caroline was not his child, and was not constantly 
in or near Philadelphia until after the breach. 


There are two statements in Coxe’s testimony which inc 
one’s sense of truth and decency. The one that was that he “re- 
moved the child, on the day of its birth, to the residence of the 
nurse.’ How could any man do a thing so ruthlessly coarse? 


‘ The other was that Zulime as soon as it was prudent for her 

to travel after her confinement departed for New Orleans, leaving . 
_ the child in the care of nurses. Man is incapable of drawing an | 
uglier picture. It is almost impossible to believe that any woman 
would do a thing so unnatural, so heartless, so beastly. By the 
then course of travel it was fifteen hundred miles or more to New 
Orleans, and by the then slow method of communication to go 
from Philadelphia to New Orleans was to completely abandon 
the child, with almost no means of ever hearing of her again. 
_ According to Coxe, both Zulime and Clark left Philadelphia for 
~ New Orleans about the same time, almost immediately after the 
- child was born in April, 1802, and if she was Clark’s child the 
statement not only makes of Zulime an unnatural and heartless 
mother, but makes of Clark a cruel and coarse brute. If the child 
was Clark’s child, how could he permit Zulime to abandon her 
child more hastily and ruthlessly than most beasts abandon their 
offspring? But the statement, repeated again and again in dif- 


ferent words by him, is flatly contradicted by Coxe himself in his _ 
_testimony in his last deposition to the effect that Zulime was “in _ 


, Philadelphia from late in 1801” to July, 1802. 


On the one hand is the testimony of Coxe, reiterated again 
and again throughout his three depositions, that Caroline was 


-. Clark’s illegitimate child. On the other, is the testimony of sev- | 


. eral witnesses, either intimate friends or close associates of Clark, - 
that she was not his child. Harriet Harper testified, that Clark — 
invariably spoke of Myra “as his only child’ and “always told 
me she was his only child,” and “she was the only child that Mr. 
Clark acknowledged to me to be his.” Bellechasse said: “I do. 


solemnly swear that I never heard. Mr. Clark speak of having 


any other child besides the said Myra.”’ Madame Despau testified — 
that Caroline was borne of Zulime’s marriage with Desgrange. _ 
Madame Caillavet testified that Caroline was born of Zulime’s | 
marriage with Desgrange; that “it is to my knowledge that Myra 
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Clark is the child, and the only child of Mr. Clark by Zulime de 
Carriere;’’ and that “I never heard Mr. Clark make any acknowl- 
edgment of his having any natural children; and I never heard 
of his having another child than Myra Clark.” Davis had never 
heard of Caroline until he learned that Clark in his last will had 

made a bequest to “Caroline Desgrange.” Harriet Harper and 
- Bellechasse did not say that they had never heard of Caroline 
before Clark’s death ; they must have heard of her if they testified 
truthfully when they said they had read or heard read his last 
will, for it made a bequest to Caroline Desgrange; what they 
did say was in effect that Clark invariably speke of Myra as his 
only child and acknowledged no other as his. 


‘It is impossible to say with certainty that Caroline was 
Clark’s child. But if Caroline was his child, that fact did not 
make Myra illegitimate;,and had little bearing on the great 
question: Were Clark and Zulime ever actually married? 


If the whole of Coxe’s testimony were admitted to be true, 
. it might still be true that Clark and Zulime were actually married 
is just as Madame Despau testified they were. 


The evidence left many disturbing facts shrouded in PES 
The relations between Clark and Zulime were amazingly con- 
cealed. If their relations were ‘illicit, the secrecy is easily under-. 
standable; if Clark was the fathef of Caroline, and she was born 
while Desgrange was absent from New Orleans, in France or 
elsewhere, it is easy to understand why Zulime went to Phila- 
_ delphia to hide her birth, and that. fact would lend credence to 
Coxe’s testimony that Zulime came alone to Philadelphia, gave 
birth to the child, and returned to New Orleans as soon as she 
was in condition to travel, leaving the child in his care—return- 
ing thus quickly in order that she might be there ¢ on Desgrange’s 
return from France. 


If Clark actually eniried Zulime, whether Caroline ae or 
was not his child, it was necessary that the marriage be kept 
-gecret: her marriage with Desgrange had not then been annulled, 
and in the eyes of the Church she was still his wife under a mar- 
riage celebrated in the Cathedral Church according to the ritual 
_ of the Church, and if she married before that marriage was an- 
nulled she would be disgraced in the eyes of the Church and in — 
the eyes of the inhabitants of New Orleans, the most of whom 
were Catholics. It was therefore reasonable and to be expected 


- 
7 
ae 
‘ 
- 
= 
vy 
2 
> 
Ree 
4 
« 
| 
~ 
=" 
oy 
Pa 
4, 
RE 
y 
. 


166 The Louisiana Historical Quarterly 


that the marriage would be kept secret, and that it would be 
celebrated privately by a Catholic priest; and the testimony of 
Madame Despau that it was so celebrated in a private home in 
Philadelphia rented by Clark for Zulime, after they had obtained — 
there proof stronger than record proof that the former marriage 
was void, and that both agreed that it should be kept a secret, and - 
that the two women hastened to New Orleans as soon afterwards 
as they heard Desgrange’s former wife had arrived there and that 
the governor had ordered his arrest and trial for bigamy, was 
reasonable and in exact accord with the circumstances as she 


related them. ; 


But the continuation of the secret after the birth of Myra |. 
was exceedingly unfair to her. Common decency and fairness to — 
her required that the marriage be then publicly promulgated. 
She was born in the year* Clark was elected to Congress, and 
shortly before Zulime’s marriage with Desgrange had been an- 
nulled by the judgment of the County Court, and a year before 
the breach between Zulime and Clark occurred in the summer of 
1807. Within a short time after the breach Zulime and her faith- — 
ful sister went to Philadelphia to obtain proof of her marriage 
to him. There she was driven to denounce him by the cruel false- 
hood of Coxe that he knew Clark was engaged to marry Miss 
Caton, and by Clark’s heartless failure to have any communication 


with her on his visit to the city in April, 1808, although he knew 


she was in the city: he had given her a letter of introduction to 
Coxe before she left New Orleans. 


Why after the breach did she not break the seal of secrecy 
and openly charge that Clark was the father of Myra and her 
- lawful husband? The judgement of the County Court, annulling ~ 
her marriage with Desgrange, had been rendered in 1806 by a 
court of “competent jurisdiction,” a short time after Myra’s birth, | 
and the annulment of that marriage was the limit to the period 
of secrecy Clark had fixed; he did not promulgate it; the breach 
came, and still it was not promulgated. Why after the judgment 
had been rendered and the breach came, did she not promulgate 
it? Did she delay doing so because she thought she would obtain 
_ in. Philadelphia the record proof of their marriage? Did she have 
a lingering hope that the priest who had performed the marriage 
and gone to Ireland would return and give her a certificate of the _ 
marriage? She there told Coxe that. unless she were satisfied that — 
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the rumor that Clark was courting Miss Caton was untrue, she 
intended to proclaim her marriage to him; Coxe not only con- 
firmed the rumor, but told her that he knew Clark was engaged 
to marry Miss Caton: why did she not then return to New Orleans 
and promulgate the marriage, or if she could not return, proclaim 
it in Philadelphia? The reason assigned by Madame Despau was — 
that Coxe suggested that the question of the legality of the mar- 
riage be submitted to a lawyer, and the lawyer, selected by Coxe, 
told her that she would never be able to establish her marriage 
to Clark, and read to her a letter from Clark to Coxe, in which 
- Clark was quoted as saying he was about to marry Miss Caton. 
That testimony was never disputed by any witness. If not true, 

it ought to have been denied ; and Coxe in his depositions had ample | 
opportunity to deny it. It can easily be perceived that what Coxe 
and the lawyer told Zulime was calculated to drive the forlorn 
woman to desperation. Their statements furnish at least a flimsy 
explanation of why Zulime did not proclaim her private marriage 


to Clark. 


| Defeated in her intention to proclaim the marriage, hurt to 
the quick by Clark’s cruel neglect or refusal to communicate 
with her on his visit to Philadelphia in April, 1808, resentful of 
Clark’s engagement to marry Miss Caton, which she had been 
led by Coxe’s statements and Clark’s neglect to believe a fact, 
and despairing of healing the breach now more than a year old, 
she married Doctor Gardette, according to the requirements and 
forms of her Church, on August 2, 1808, nearly a year after 
Coxe and the lawyer had told her that she would never be able 
to establish her marriage to Clark. Her marriage to Gardette 
was bigamous and unlawful if she had previously been married 
to Clark. The annulment of her marriage to Desgrange by a 
court of competent jurisdiction made lawful her marriage to 

Clark, whether it occurred before or after the prior marriage 
was annulled. If she had been lawfully married to Clark at any 
time, she committed bigamy in marrying Gardette—committed 
the same offense Desgrange had committed in marrying her— 
the same offense that made Desgrange’ s marriage to her bigamous 
- and unlawful. Having married Clark she could not lawfully 
marry Gardette until her marriage with Clark was dissolved by 
a divorce decreed by a court of competent jurisdiction. Her 
- marriage to Gardette under these circumstances—the circum- 
stances detailed by her two sisters—argues that she was never 
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married to Clark. Unless she was a bad and shameless woman, 


how could she do the unnatural and shameful thing of marrying _ 


Gardette when she was at the time lawfully married to Clark? 
The fact that her marriage to Clark was private and had never 
been promulgated but had been kept secret, did not render it 
illegal, though she may have thought it did. And just there 
appears another view of the marriage. She may have thought 
that a private marriage would never become consummated and 
lawful unless and until promulgated or publicly proclaimed, and © 
Clark had not only refused to promulgate it, but had broken with 

her, and by his engagement to Miss Caton and his cruel indif-— 
ference disclaimed the marriage and abandoned her. The testi- 
mony of Madame Despau indicates that she considered the 
promulgation of the marriage as necessary to its legality, and 
that Clark’s failure to promulgate it: and his abandonment of - 
Zulime released her from its binding obligations. Zulime may 
therefore have thought she was doing no wrong in marrying - 
Gardette.. And the facts that Gardette was a physician in good 
repute, that their marrage was celebrated by a Catholic priest 
and duly registered in St. Joseph’s Church and that she lived with 
him in good repute for twenty-three years and until his death, 
and on his demise received a widow’s portion of his estate, all 
argue that she considered her marriage to him lawful and proper. 


The circumstances under which Myra was born were not 
disputed ; and if Coxe’s testimony was true, both she and Caroline 
were born under similar. circumstances, so similar as to suggest 
that the arrangements for the birth of both had been initiated by 
the same master mind: each was born in a place strange to Zu- 
lime; each was abandoned by her soon after the child’s birth; 
each was left in the care of nurses; and Clark stood conveniently 
in the background, and directed the arrangements for the birth | 
of both. According to Coxe, Clark arranged with him for the > 
birth of Caroline, sent Zulime from New Orleans to far-away > 
Philadelphia, turned up soon after the child was born and ar- 
ranged with him for her care during infancy, and Zulime re- 
turned to New Orleans as soon as she was in a condition to travel, 
leaving the child in the care of nurses employed by Coxe at 
Clark’s expense. According to Boisfontaine and Colonel Davis, 
Clark arranged with them for the birth of Myra on a large planta- 
tion owned by Clark and managed by Boisfontaine. There the 
child was born and left in the hands of hired nurses and Zulime 
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returned to the handsome house in the city Clark had elegantly 
furnished for her, and the child, at the age of two weeks and be- 
cause she was being neglected by the nurses, was taken to the 
house of Colonel Davis, and placed in the loving and tender care of 
two womanly women. Then it was that Clark, after a short ab- 


sence, appeared on the scene, and lavishly provided for the support 


of the child and treated her with the fondest affection, calling her 
his “dear little daughter ;” but before she was old enough to know 
anything of her origin and apparently without ever having seen 
her actual mother, he permitted her to be taken to a far northern 
city and there reared to womanhood under a name not her own. 


~The shocking circumstances under which Myra was born 
cannot reasonably be accounted for on the theory advanced by 
defendants that Zulime was a bad woman and merely Clark’s 
mistress. That she was either was not proved. But if both were 
true, it would still seem unreasonable that even a bad woman 
would so unnaturally have abandoned -her child. There was no 


- evidence that she made any effort to ascertain whether the child 
- was being neglected by the nurses, or that it was at her request 


or suggestion that the child was taken out of their incompetent 


hands and taken to the house of Colonel Davis and placed in the 


bosom of Mrs. Harper. There was no evidence that she visited 


the child after her birth, or took any motherly interest in her. 


Such indifference, if a fact, was so unnatural in any mother, 


- good or bad, that it can be explained only upon the theory that | 


the overpowering Clark had required her to keep entirely away 
from-the child, lest the secret that she was his wife become known. 


Nor can the shocking circumstances under which Myra was 
born, and the amazing secrecy thereafter so long maintained, be 
satisfactorily explained by Clark’s inordinate pride in his high 
standing and the moral cowardice such pride engenders. Admit- 
ting that a weak and lascivious man who makes pretense to lordly 
respectability may, in a panic, arrange that his child may be born 
under such circumstances, it is difficult to understand that he 


- would for years,. after his marriage with her mother had been 


made lawful by the judgment of a court of competent jurisdic- 
tion, permit the secret to continue and his child to rest under the 
probable imputation of illegitimacy. And the difficulty becomes 
all the greater if his marriage with her mother was lawful, as 
it undoubtedly was if Desgrange was —— married to an- 


other when he married Zulime. 
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If Caroline was not Clark’s child, why did he, in his last 
_ will, give her an annuity of five hundred dollars till she reached 
legal age and then as a final bequest five thousand dollars? And — 
why if she was his child did he name her in the last will as “Caro- — 
line Desgrange?” If she was not his child, why did he give her 
anything at all in his last will: was that bequest made because 
of his great love for Zulime? Why then did he not designate her © 
as Zulime’s child, by Desgrange? Did he decline to mention 
Zulime in the will because, having become repentant and ashamed > 
of the great wrong he had done her, he did not wish to disturb. 
her peaceful relations with Gardette, and thought he could not 
make a valid gift to her without exposing the fact that, being his 
own lawful wife, her marriage to Gardette was unlawful, but felt 
he could indirectly benefit her by making a-suitable bequest to 
_ Caroline, her forlorn infant child, then only ten or twelve.years 
of age? 
Coxe and Colonel Davis lived in the same city, and Zulime 
after 1812 resided not far from Davis’s house, and Davis and | 
Coxe had both been business partners of Clark: and yet so far 
as the evidence reveals, Coxe never heard of Myra until after 
Clark’s death, and Davis never saw or heard of Caroline until 
- he learned that Clark by his last will had made a bequest to 
“Caroline Desgrange.”’ 


There was no evidence that Zulime ever visited Myra ‘after 
her birth except that of Colonel Davis. He testified that after 
he removed with his family to Philadelphia in 1812, he learned 
that Zulime was residing in the city not. far from his own house. 


She called at his house on a single occasion, and was not refused ay 


permission to see Myra at any time. Once he and Myra met Zu- 
lime on the street, and he talked with her, but she said nothing 
to Myra; she did look very hard at her, but in no such fashion 
as Myra remarked it. Zulime was then the wife of Dr. Gardette, 
and had been for three or four years. Her treatment of her three 
children by Gardette shows that she was not a wholly heartless 
and unnatural mother. Her indifference to Myra may be ex- 
plained by the circumstances in which Myra was born, by the 
suppression of her womanhood by Clark’s requirement that 
_ Myra’s birth must be kept secret, by the continued refusal of 

Clark to promulgate their marriage, until she was driven, by the 
falsehood of Coxe and Clark’s cruel indifference to her after the 
breach, to renounce Clark and marry Gardette, and by the fact 
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that Myra from her birth had been placed beyond her motherly 
care. It may also be explained by the fact, if it was a fact, that 
she was never married to Clark. If there was no marriage, Myra 
was her illegitimate child, and her indifference could be accounted 
for on the theory that she was ashamed to acknowledge an illegi- 


timate child as her own. 


One must wonder, in view of Coxe’s statements in his last 
deposition, so different from those contained in the two previous 
ones, that no witness was produced to support or contradict his 
testimony. He testified that “I removed the child, on the day 
of its birth, to the residence of the nurse. The first.nurse was 
Mrs. Stevens.” Soon afterwards, at the direction of Clark he 
placed her “with a family in the country where her health, morals 
and education would be attended to.” Still later, “when she was 
five years old,” he placed her, again at: the direction of Clark, 
“with Mr. and Mrs. James Alexander, of Trenton, New Jersey,” 
where she attended school, and “was continued there until 1814 
or 1815,” after which, Clark being dead, she was placed (he did ~ 
not state by whom) at Mrs. Baisley’s school in Philadelphia, and 
remained with Mrs. Baisley “several years’ and until she was 
married to Dr. Barnes. The record shows that both Caroline and 
Dr. Barnes were alive when Coxe’s second deposition was taken 
_in 1841. Surely some of these nurses, or members of this country 
household or of the Alexander family, or students at these schools 
while Caroline was there, were alive when Coxe’s last deposition | 
was taken in 1849, and could have corroborated or disputed his 
astonishing testimony.. Why were their depositions not taken? 


The testimony of Coxe, if true, shows that he was a willing 
tool of Clark, and an efficient conspirator with him, not only in 
hiding the birth of Caroline, but in hiding the child herself until 
Clark’s death: in removing her to the residence of the nurse on 
the day of her birth; in placing her with a country family for 
the specious purpose of conserving her health, morals and educa- - 
tion; in placing her when five years of age with a family in Tren- 
ton, where she was sent to school, and where she remained tntil - 
after Clark’s death; and then in taking her to Clark’s mother and | 
introducing her as the child of her son, and in inducing his mother 


to name her and Myra in her will as.her son’s “natural” children. oD 


Surely some of all the many associates of Caroline in her infancy 
could. have been found and their depositions taken. Why. were 
they not aa ? Coxe’s a was taken three times and 
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Davis’s twice; why were not the depositions of some of these 
other persons taken? ? There were —- reasons for taking 


them. 


Coxe had never heard of Myra until he learned of Clark’s 
last will giving to her all his property except a small bequest to 
“Caroline Desgrange” and naming Myra as his legitimate daugh- 
ter and only child: why did he induce Clark’s mother, after his — 
death to name them both in her will, as her son’s “natural” 
children? | | 


There is unexplained mystery in all these things. Harriet 
Harper testified that Clark often visited Myra, provided her with 
extravagant clothes and playthings, called her his dear little 
daughter and affectionately caressed her; and this testimony was 
- ¢gonfirmed by Boisfontaine, Bellechasse and Davis. Myra was 
taken to Philadelphia a year before Clark died, when she was six 
or seven years of age; and yet there was no evidence that during 
that year Clark ever wrote her a father’s letter, or sent her a 
present, or in any wise communicated with her or with Colonel | 


or Mrs. Davis concerning her. If Myra was Clark’s legitimate — 


child, with such affectionate fondness for her in her early infancy, 
one must wonder why he did not by letters or presents endeavor 
to keep alive her affection for him, and why he did not write to 


Colonel Davis or Mrs. Davis, at least to the extent of inquiring _ 


if she were in good health, or if being sent to school, or by want 
‘name she was being called. 


‘Seventy-two letters were attached to oe depositions. No 

letter from Zulime to Clark, or from Clark to her, was produced. — 
Madame Despau testified that Zulime told her that in 1811, after 
_ she had lived with Gardette for more than two years, Clark 
__ visited her and told her that he had ascertained that the bad things 
-, said about her during his absence in Congress were not true, but | 
were calumnies, and she was blameless. Those calumnies, Clark | 
_gaid had prevented him from promulgating their marriage and 


caused the breach between them, and if her marriage to Gardette _ 


had not made an impassable barrier ‘between them he would even 


then recognize her publicly as his wife. This testimony was con- | 


firmed by Harriet Harper, Boisfontaine and Bellechasse. Clark 
did visit Philadelphia in that year, and just on the eve of his 
departure he made his first will, conveyed fifty lots to Bellechasse 
and a large amount of real estate to Davis, in trust for Myra, 
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and wrote the plaintive letters to Davis in which he said that in 
case of misfortune to himself he committed Myra “under God to 
your protection.” This testimony, considered in connection with 
these other facts, tends to show that Clark had already become — 
repentant and longed for an opportunity to right the wrong he 
had done Zulime and Myra, and in a large measure explains the 
will of 1813. And the letter of 1842 from Mazureau to Coxe 
tends likewise to explain it. And the sober testimony of Bois- 
_ fontaine that Clark spoke of Zulime with great respect tends to 
show that there was an actual marriage. : 


Did the facts just detailed prove that Clark actually bekenes 
| repentant and ashamed of his treatment of Zulime and Myra, and 
in his shame, made poignant by increasing ill-health, was driven 
forward to making the will of 1813, and in it declaring Myra to 
be his legitimate daughter and only child? To sorely weaken a ~ 
conclusion that he had become repentant and ashamed of his con- - 
duct was the undisputed testimony of the lady at New Orleans 
that. Clark and her divorced sister eight months before his death — 
had entered into an engagement to marry, that the day for the 
wedding was agreed upon, and that the marriage was not con- 
summated because he died two months before the day fixed for 
the wedding. This testimony would have raised many doubts if 
it had been necessary, in order to find that the will was actually 
a to prove that Clark had become repentant before he made it. 


- One must wonder that the existence and contents of the will 
were so successfully concealed for twenty years. De la Croix 
made known its existence and suppression to the Court of Pro- 
bates two days after Clark’s death, and in such manner as to 
arouse every notary and lawyer inthe city. Bellechasse and 
- Judge Pitot, two of the executors named in it, and Harriet Harper 
knew of its existence and suppression, and knew that it devised 
to Myra Clark immense properties, and knew that it was of 
vastly greater importance to her than the properties it devised, 
because it declared that she was Clark’s legitimate daughter and | 
only child. Colonel Davis likewise knew of the will. In 1817 as 
curator ad litem he caused to be filed in court a petition against 
Chew and Relf for an allewance in Myra’s favor against Clark’s 
estate, in which it was alleged that Clark was her father and that 
he had “heard that some instrument was executed by her said 
father making provision for her.” That charge, followed by the 
prayer of the petition that Relf and Chew be compelled to “pro- 
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duce all papers relating to her,” indicated that Davis, as early 
as 1817, believed that they had not only the will of 1813 in their 
' possession, but other papers relating to Myra. His requirement 
that the petition be withdrawn because it stated that Myra was 
“the natural daughter” of Daniel Clark, words which “were never 
made use of by me, or with my knowledge or consent,” shows 
that he was unwilling to charge that Myra was an illegitimate | 
child, but indicates that it was his belief that Clark and Zulime 
were actually married, but whether the marriage was lawful or 
unlawful he did not know. Clark in the confidential letter, writ- 
ten in July, 1811, just before leaving Philadelphia, said to Davis 
that, in case of misfortune to himself, he expected him to account 
to Myra, already committed to his honor, in a satisfactory man- 
ner upon her attainment to legal afe, and until then he committed 
her under God to his protection.’ Davis kept this high trust by | 
giving Myra his own name, after he moved with her to Phila- 
delphia, in 1812, and permitting the newspapers to announce her 
marriage as that of “Myra, daughter of Col. S. B. Davis,” and 
by concealing from her all knowledge of the will and of herself 
until after her marriage at the age of twenty-six years. Her first 
knowledge of the will she obtained in a letter written by Belle- 
chasse which Davis had inadvertently sent to her, and not till her 
visit to Bellechasse in 1833, twenty years after Clark’s death, did 
she acquire any real knowledge of the will. Bellechasse had taken 
up his residence in Matanzas, Cuba, in 1814, and had written two 
letters and sent them by safe conveyance to Myra, but she did 
not receive them. He had also written to Coxe in 1819 refusing 
to comply with his insolent demand that he convey to Caroline the 
fifty lots which Clark in 1811 conveyed to him in trust for Myra, 
_and in the letter he had stated that the will of 1813’ had been 
_ suppressed, “God knows how.” He then conveyed the lots to Relf, 
upon condition that Relf dispose of them for Myra’s benefit. Coxe’s 
impertinent demand that Bellechasse convey the lots to Caroline 
was made upon the instigation of Relf.. Both men demanded that — 
he convey the lots to a young woman who both asserted was 
Clark’s illegitimate child. But Myra knew nothing of all these . 
things. They were successfully concealed from her for twenty © 
years, .and were finally discovered only accidently. The success 
of the concealment was astounding: it suggests something more 
than indifference: it suggests dishonor; and it also suggests that 
_Relf, as well as the others, knew that Myra was Clark’s legitimate 
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child, and that the only way to deprive her of his property was | 
to suppress the will and keep its suppression concealed. 


There was no evidence that Madame Despau or Madame 
Caillavet ever informed Myra, prior to her marriage, that a will 
in her favor had been made by her father and was supposed to 
have been purloined after his death. There was no evidence that 
either, before she came to New Orleans in 1834, informed her 
_ who was her father or mother. They were her aunts, her mother’s 
older sisters. They may have supposed that her mother, living 
in the same city, had informed her; but they must have known 
that her mother, about the time of her father’s death, had gone 
to France. There was no evidnece that Myra knew that Zulime 
was her mother until after her marriage. Zulime lived in good 
repute after she married Gardette. He was a reputable physician. | 
Did her aunts write to Myra? There were many reasons why they 
should. Did they permit her to reach mature womanhood without 
informing her of the will? Were their letters suppressed? Did 
Zulime after she went to France write to Myra? The evidence 
leaves all these natural inquiries clouded in obscurity. 


If there was not mystery in all these things it would be hard 
to imagine a situation that would. excite wonder or amazement. 


The evidence on every main issue was uncertain. Every fact 
it was necessary for Myra to establish in order to prove that 
Clark and Zulime were lawfully married and that she was his 
legitimate child was shrouded:in uncertainty. Every element of 
her case rested upon perplexity. Every element was clothed in 
bewilderment. Every issue had to be proved by evidence startling | 
and offensive in itself. 


With all these uncertainties and perplexities the courts had 
to deal in deciding the Gaines Case. A supercilious judge could 
not properly weight the evidence. It was not a case for a judge 
clothed with cant and judicial sanctimoniousness. It was not a 
case for a self-righteous bigot to decide. It was a case in which 
a just decision could be reached only by judges who had the cour- 
age to disregard all sorts of fierce and bitter denunciation, wade .- 
through slime and cesspools of iniquities, and seek out the very 
right of the matter. It was a case for judges who were not afraid 
of the law, or afraid to declare it plainly amid unpleasant set-. 
tings. The Gaines Case was one for judges who had the candor 
and the courage to render a righteous decision rather than @ pop- 
ular and cringing one. ) 
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And now it is well to turn to the decisions themselves and 
ascertain from them with what courage and candor the judges 
met the great issues. And if their opinions are carefully read, it 
will be seen that they are as interesting, and in some respects as 
astounding, as the facts were perplexing and uncertain. 


Before setting forth these decisions it is proper to state that 
throughout the long litigation a variety of opinions were enter- 
tained concerning Myra Clark Gaines. 


She was never a popular favorite in New Oitsiinn: She had 
some sincere friends and steadfast supporters there, besides Gen- 
eral Gaines, but the most of the people derided and scorned her. | 
They regarded her claim to the immense property as spurious and 
false, and her as an avaricious and troublesome pretender. The 
six hundred and more defendants in her many suits denounced 
her as a mere adverturer and impostor; and after the decision 
in her favor in her suit against Duncan Hennen, set forth in 
_ Chapter XVIII, their denunciation became vociferous, fierce and 

bitter. And even to this day there are disinterested lawyers of 
high character and great ability there who are of the sober and 
deliberate opinion that her claim to the immense Clark prop- 
erties was fictitious, and that all her suits were grounded on 
manufactured and false testimony. | 


_ Qn the other hand, there is tobe found high contemporaneous | 
praise of her which seems to be disinterested. In 1869, within a 
year after the greatest of all her-suits was decided—the one 
against the city of New Orleans, the opinion in which is set. forth 

in Chapter XIX—a book was published simultaneously in Hart- | 
‘ford, New York, Chicago and Boston, entitled Court Circles of 
the Republic, or the Beauties and Celebrities of the Nation—a 
“book descriptive of society in the national capital,’’ which ap- 
pears to be “a faithful record of the spirit and character of the 
fashionable coteries, assemblages and entertainments” in Wash- 
ington from 1800 to 1869. In it are sketches of Dolly Madison, 
Mrs. James Monroe,-Mrs. John Quincy Adams, Mrs. John C. 
_ Calhoun, Mrs. John Tyler, Mrs. Robert Tyler, Mrs. Henry Clay, 
_ Mrs. Clement C. Clay, Mrs. John J. Crittenden, Mrs. Jefferson — 
Davis, and of a hundred other beautiful and distinguished women. 


The author of the book was Mrs. E. F. Ellet, who was born 
in New York in 1818, the daughter of a physician. She was edu- 
cated in a girls’ seminary, and began to write when she was fifteen — 
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years of age. In 1835 she was married to Dr. William Ellet, pro- 
fessor of chemistry in Columbia College (now Columbia Univer- 
sity), New York. The same year Dr. Ellet became professor of 
‘chemistry at South Carolina College, Columbia, and there they . 
resided for fourteen years. In 1849 they returned to New York, 
and there her husband died in 1859, and there she continued to 
reside until her own death in 1877. She wrote many books, among 
others Women of the American Revolution, Domestic History of 
the Revolution, Pioneer Women of the West, and Queens of Ameri- 
can Society. Few women have attained to as high standing among 
authors. 


Running through her book entitled Court Girdle are num- 
erous references to Mrs. Gaines. Describing a “Congressional 
Mess Party” given in 1842, while John Tyler was President, Mrs. 
Ellet says: “Mrs. Linn of Missouri,” wife of the beloved Senator, 
‘and Mrs. Gaines, the distinguished wife of the General, presided 
as matrons at the ceremonial. The belle of Washington, Miss 
Dawson of Louisiana, dazzled all around her like a fairie vision. 
There was no rush of admiration; all paid their homage in silence 
to her innocence and beaming loveliness. Mrs. Gaines bore her 
part with a kind wish to gratify all, and the enthusiasm of a noble 
and generous heart.” 


~ She describes the administration of Andrew Johnson, and 
says that 


The last Presidential evening reception but one was crowded, 
though enjoyable. Mrs. Patterson [the President's daughter 
received in a handsome black silk dress, low in the neck, with* 
short sleeves, puffed lace covering the neck and arms. The 
wife of the British minister wore pink silk, with train and 
panier. Mrs. Gaines, just arrived from New Orleans, radiant 
as ever, wore a pearl-colored satin trimmed with black lace, 
with a light dress bonnet decorated with a large aigrette 
of costly diamonds. Mrs. Gaines is of the medium height, 
slender, but well rounded and symmetrical in form. Her 
brown hair is thick and clusters in short curls; her eyes 
are dark and brilliant; her complexion is fair and clear ; 
her features. are regular, and she is_ beautiful. beyond 
criticism. Fuil. of life and animation, fresh in feeling and 
impulsive, with a store of information and a mind well cul- 
tivated, possessing rich humor and spirit, with manners 
cordial, piquant and winning; she was a universal favorite 
_ In society, and had a: ‘court of —— about her wherever 
she moved. | 
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She also described the inauguration of President Grant and_ | 
“the Inauguration Ball, or reception, which took place in the | 
new wing. of the Treasury Department” in the evening, and 
says: “Mrs. Gaines was there, and wore black and gold lama 
with gold fringe and embroidery, blue bonnet and diamonds; | 
Mrs. Christmas, the daughter of Mrs. Gaines, appeared in white © 
alpaca with blue satin train, and gold jewelry. ” And then Mrs. 
Ellet adds this glowing tribute: 


Mrs. Gaines commanded, as usual, a very large share 

of attention. Her devotion, patience, heroic hopefulness and 

untless courage, her untiring defense of the right, were 

so admiringly appreciated by all, that it may be truly said 

there was not so popular a woman in Washington. Every- 

where she was surrounded, and was stopped every moment, 
if walking out, by friends delighted to recognize her. 


CHAPTER XII 
THE GAINES CASES 


It is thought best to list in one chapter the many cases in 
which the controversies between Myra Clark Gaines and her 
adversaries were considered by the Supreme Court of the United 
States or by the Superme Court of Louisiana. These cases were: 
| Ex Parte Myra Clark Whitney (1839), 13 Peters (38 
U. S.) 404; 

Gaines v. Relf (1841), 15 Peters (40 U. S.) 9; 

Gaines v. Chew (1844), 2 Howard (43 U.S.) 619; | 

Paterson v. Gaines (1848), 6 Howard (47 U. S.) 550; 

Gaines v. Relf (1851), 12 Howard (53 U.S.) 472; 

: ) Gaines v. Hennen (1860), 24 Howard (65 U. S.) 553; 
Gaines v. New Orleans (1867), 6 Wallace (73 U. S.) 642; 
Gaines v. De La Croix (1867), 6 Wallace (73 U. S.) 719; 
New Orleans v. Gaines (1872), 15 Wall. (82 U. S.) 624; 
Gaines v. Fuentes (1875), 92 U. S. 10; 
Smith ex rel. v. Gaines (1876), 93 U.S. 341; 
' - Davis v. Gaines (1881), 104 U. S. 386; 
| Gaines v. Miller (1884), 111 U. S. 395; 
New Orleans v. Gaines’ s Administrator (1888) ; 131 U. S. 


191; 


New Orleans v. Gaines’s and Gaines’s Admin- 

istrator v. New Orleans (1890), 1388 U. S. 595; ) 
Gaines v. Lizardi (1868), 154 U. S. 555; sy 

_ Succession of Daniel Clark (1856), 11 La. Ann. 124; 
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Heirs of Mary Clark v. Clark Gaines La. 
Ann. 138; 
De La Croix v. Gaines (1858), 138 La. Ann. 177; 
Van Wych v. Gaines (1858), 13 La. Ann. 235; 
. Fuentes v. Gaines (1873), 25 La. Ann. 85. 
Also: | | 
_ Gaines v. New Orleans (1883), 17 Fed. 16; 
Gaines v. New Orleans (1886), 27 Fed. 411. 


It is said in a footnote in 6 Wall. (73 U. S,) 645, that the 


case of Gaines v. New Orleans, “with two companion cases accom- 
panying it, constituted the seventh, eight and ninth appeals to 
this court of a controversy known as the ‘Gaines Case.’” Thus it 


will be seen that the case, in one form or another, appeared in 


the Supreme Court of the United States seventeen times, and if 
- the three companion cases decided in Gaines v. New Orleans, 73 
U. S. 642, are considered as three cases, the case appeared in that 
court nineteen times. And this list shows that it appeared in 
the Supreme Court of Louisiana five times, and two opinions of 
the United States Circuit Court appear in the Federal Reporter. 
The first decision was rendered in 1839 and the last in 1890. No 
other case, in the whole history of America, appeared so often in 
the Supreme Court and no other case was pending so long on the 
main issues; and it is proper to say that every one of these cases 


involved either the main issues, or naturally grew out of the cases 


in which the main issues were decided. 


For an accurate understanding of the case, it will not be 
- necessary to set out the opinions in all these cases, or even to 
_ digest the opinions in some of them, and no opinion in any case 

will be fully quoted; but so much of the opinions as is necessary 
to an accurate understanding of the hard questions involved and 
~ how they were decided will be set forth in the subsequent chapters. 


CHAPTER XIII 
THE MANDAMUS SUIT 


Ex parte Whitney (1839), 38 U.S. 404. 

The first appearance of the case in the Supreme Court of 
the United States was not by appeal. It appeared there as an 
application by Myra Clark Whitney for a writ of mandamus di- 
_ rected to the Circuit Court of the United States at New Orleans, 
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* gommanding that court to proceed with a hearing of the case as a 
- guit in equity. The application was made in 1837, and the case 
- js styled Ex Parte Myra Clark Whitney, and is reported in 13 
Peters (38 U.S.) 404. 


It should be noted that the fouls issue, made by this svatiralioii 
for the writ, was whether the case then pending in the trial court 
was to be tried as an action at law or a suit in equity. 


It has already been stated that the petition of William Wal- 
lace Whitney and Myra Clark Whitney, to have the will of 1813 


probated as the last will of Daniel. Clark, was filed in the Court - 
of Probates at New Orleans in 1834, and was denied on June 8,° 


1836, and that on July 28, 1836, being residents of New York, 
they filed their bill in equity in the Circuit Court of the United 
States at New Orleans, for the purpose, not to have the will pro- 


_ bated, but to recover the property devised to Myra Clark by the > 


will. In their bill they charged that the will of Daniel Clark made 
in 1813 devised his entire estate to Myra Clark, his only child 
and heir at law; that she was his general legatee; that Relf and 
Chew had fraudulently concealed and suppressed this will, and 
had set up a prior and revoked will, in which they were named 
as executors, with plenary powers of disposal and sale over the 
real estate; that they had disposed of the immense estate, under 
_ color of their office and authority, as executors and testamentary 
legatees, and had done this whilst Myra Clark was an infant of 
tender years, and was ignorant of her parentage and true name 
and her rights; and that the other defendants had combined with 
Chew and Relf, and had purchased, and were withholding parts 
of the estate of Daniel Clark, under sales-by Chew and Relf. 


The Supreme Court held that this bill “set out a case for the 

relief of a court of equity, seeking special and general relief, 

according to the and course of of a court 
of equity.” 


~ Chew and Relf and about fifty aden were made defendants 
in the Circuit Court, and ‘‘a copy of the bill for each and whiny le 
one of the defendants was served with the subpoenas.” 


About two months after the subpoenas were served and 
returned, Chew and Relf and twenty-five of their co-defendants 
appeared, and eleven of them filed a motion, in which, styling 
themselves respondents, they alleged that French was their 
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“mother tongue,” but not that they did “not understand English 
as well,” and prayed, “as a precedent condition to their being 


held to plead, answer or demur to the bill, that a copy, in their 


maternal language, be served on each and every one of them, 
severally, over and above the English copies already served’, and 
then “all the aforesaid respondents here appearing, including the 
two executors, separately pray oyer of all the instruments and 
papers of every sort mentioned in the bill,” but “if it be not 
possible for said complainants to afford these respondents oyer 
of the originals of said supposed instruments, that copies. of the 
same, duly certified according to law, filed, and served on 
these respondents, that they may be enabled to take proper cog- 
nizance thereof, and they more especially crave oyer of twenty- 
three of these instruments” enumerated and specified in a list. 


Certainly a lordly and impertinent motion. It was imperti- 
nent because its purpose was to compel the complainants to furnish 
the respondents in advance of the trial the evidence on which 
they would rely to prove their case. The instruments, if in exis- 
tence, were either on file in the Court of Probates or in the hands 
of the respondents, and Mrs. Whitney might properly ask for 
an order requiring respondents to file with the court all pertinent 
instruments in their possession, but they had no right to compel 
her to furnish them with copies of probate court records, or copies 
of documents which she could obtain only from them. The request 
that a copy in French of the bill, in addition to the English copies 
already served, be served: upon every one of eleven appearing 


respondents, and a copy in English of every one of the instruments _ 
be furnished every one of twenty-five appearing respondents, was | 


intended of course, to impose upon the Whitneys such an immense 
burden of costs, at the very outset of the case, that they would 
be badly crippled financially and would. soon be — to 


abandon it. 
Nevertheless, the Circuit Court sustained the motion and 


“decreed that the application of the defendants, for oyer of. doc- 
uments and for copies of the bill in the manner prayed for, be 


granted,” and ordered that “all the future proceedings in the | 


case shall be in ee with the a practice of the 
District Court.” 
At the same term ‘the undertook “to 


of practice” for the District or Circuit Court, and among the 
rules was one that “the mode of practice in all civil cases shall 
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be conformable to the provisions of the Code of Practice of 
Louisiana.” There was no court of equity in Louisiana at that 
time, but only courts of law, and of course this rule required the 
case to be tried as a law case is tried, that is, before a jury. It 
in effect denied to the complainants the right to have their case 
heard and determined according to the of and 
equitable procedure. — 


Among other things, the Code of Louisiana required the 
‘defendants to answer within three months after the return of sub- — 
poenas served ; and when the time allowed for answers had expired 
by more than two months, without any plea, answer or demurrer, 
and nothing filed by any of them except this motion for a copy 
in French of the bill and a copy of all the many instruments for 
each of them, after each had already been served with an English 
copy of the bill, the attorneys for the Whitneys asked for an 
attachment against Relf to compel him to file an answer, which 
Was a mode prescribed by the Code of Louisiana as a method to 
force a case to trial. The court held the application for the 
attachment for several months, and then, without expressly | 
denying it, refused to grant it, and refused to permit the record 
or minutes to show that the application had been filed or that 
any notice of it had ever been taken. — 


About that time Mr. Whitney died, and Mr. Jones as the 
attorney for Myra Clark Whitney, the only surviving complainant, 
applied to the Supreme Court of the United States, for a writ 
of mandamus, to compel the Circuit Court to proceed to try the 
case as a suit in equity, according to the rules of the Supreme 
Court. And that was the first appearance of the case in that 
court. 


Mr. Jones, in his application for the writ of mandamus, 
alleged that the exactions put forth by the respondents in their 
said motion were burdensome and oppressive, and that their only 
designs and tendency were to evade the suit and its legitimate 
consequences; that the Circuit-Court, in enforcing these exac- 
tions, had not only imposed upon complainant an immense amount 
of unnecessary costs, but had flown in the face and abnegated 
the authority of the Supreme Court which had been expressly 
, authorized by law to regulate the action and control the judgment 
of the Circuit Court; that the action of the Circuit Court was a 
manifest impediment to the course of public justice, coupled with 
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wrong and oppression to individuals, who had applied to the 
court for a redress of private and public wrong to them; that the 
order of the Circuit Court sustaining the said motion of re- 
spondents had stood, ever since it was made, a bar to the entrance 


of the complainant beyond the threshold of justice; that the 


regular progress of the cause to issue had been arrested, and a 
hearing indefinitely delayed, unless the “precedent condition” 
(to furnish copies of the instruments), thus arbitrarily and 
oppressively imposed, be fulfilled to the last title and to every 
instrument; and he prayed that the Supreme Court, by its writ 
of mandamus, command the Circuit Court to proceed to try the 
case as a suit in equity. 


The Supreme Court denied the writ, at the January term, 
1839. It held that the Circuit Court was proceeding with the 
cause, however irregular that proceeding might be, and that 
mandamus was not therefore the appropriate remedy, but the 


proper remedy was by appeal after a final judgment had been 


rendered. 


The Supreme Court was wrong. The Circuit Court was not 


proceeding with the cause; on the contrary, it had refused to 
proceed, and gave full proof that it never would try the case 
if by any oppressive or arbitrary act a trial could be avoided, by 
refusing for two months to order the attachment required by the 
statute, and then refusing to rule on the application for the 
attachment, and arbitrarily refusing to permit the record to show 
that the application had been filed, and by sustaining the un- 

reasonable and oppressive motion to compel the plaintiff to furnish 
French copies of the bill to eleven defendants, who understood 
English and had each already been served with an English copy, 
and to require plaintiff to furnish each of twenty-five defendants 
with copies of at least twenty-three instruments and court rec- 
ords. The denial of the writ of mandamus was not judicial, and 
the reason given for its denial was not based on the facts. 


Thus Myra Whitney had lost again. The denial of the writ 
forced her either to abandon her case, or to go back to a court 


that had already, by positive acts, manifested an unwillingness 


to give her a fair trial, and had adopted rules which seem to have 


- been framed for the express purpose of denying her a hearing on 


her bill‘in equity—a bill which the Supreme Court said ateteg a 
good cause of action. | 
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_ It should be stated, however, that the Supreme Court, as | 
preliminary for its reason for denying the writ, had said: “That 
it is the duty of the Circuit Court to proceed in this suit according 
to the rules prescribed by the Supreme Court for proceedings in 
equity causes at the February term thereof A. D. 1822, can admit 
of no doubt’—which in effect nullified the rules of the Circuit 
Court so framed as to require the suit to be tried as an action 
at law. 


Thus Mrs. writes had dhtalvied one of the.very things she 
- would have accomplished had the writ of mandamus been issued 
—the Supreme Court, in these quoted words, had in effect di- 
_ rected the circuit court to “proceed in this suit” according to the © 
rules prescribed for “proceedings in equity causes.” The Supreme 
Court had told the trial court that her case was a suit in equity 
and to proceed to try it as such, and specifically said what par- 
ticular rules were meant. Those few words relieved her disap- 
_ pointment arising from the. denial of the writ. 


CHAPTER XIV 


A DIVIDED COURT 


Gaines v. Relf (1841), 40 U.S. 9 


While the mandamus suit was pending in the Supreme Court 
of the United States, Myra Clark Whitney was married (May, 
1839) to General Edmund P. Gaines, and when the case again — 


came up in the Circuit Court he was substituted as a complainant © | 


in place of Mr. Whitney, and the case was thereafter continued 
jn the name of Edmund P. Gaines and Myra Clark Gaines as 
complainants until General Gaines’ death in 1849. 


Without any other amendment except the substitution of | 
General Gaines’s name as ‘complainant, they adopted the bill of 
equity which had been filed in 1836,gnd which the Supreme Court 
had said in the mandamus suit stated a good cause of action for 
equitable relief. That bill remained the basis of Myra Clark 
Gaines’s cause of action until the final determination of her right 
to recover. 


The bill had diana that avis Chew and Richard Relf 
had fraudulently concealed and suppressed the true and last will 


of Daniel -Clark, made in July, 1813; that in it Myra Clark was 


named as the testator’s daughter and only heir at law and as 
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his general legatee; that Chew and Relf had set up another will 
in which they were named executors, and had taken and appro-. 
priated all the estate, real and personal, of Daniel Clark; and 
that the other defendants (about fifty in number) had con- 
federated with said executors, and had obtained and were still 
holding large portions of the estate, through the executors or 
under them. 


The bill contained an inventory of the estate of Daniel Clark, 
as far as a true inventory could be made out, and described 
specifically and separately the tracts of real estate claimed and 
held by each defendant through and under the will of 1811 and 
said executors.* | 


| For these frauds and breaches of trust the complainants 
prayed that all said properties be restored to them. 


“It will also be well to recall that on March 9, 1837, the Circuit 
Court had sustained the motion of twenty-five of the defendants 
that, French being the “mother tongue” of eleven of them, the 
court by order require the complainants to serve said eleven 
with a copy of the bill in their “maternal language,” although | 
each of said eleven understood English and had already been 
served with an English copy, and that all the twenty-five, includ- 
ing Chew and Relf, be each furnished with every instrument 


*In the opinion (40 U.S. 10) it is stated that ‘‘the bill contains | an inventory of the 
estate of Daniel Clark, as far as can be made out.” It was not an “inventory’’ made to 
the Court of Probates by Relf and Chew as executors under the will of 1811. It was more 
properly a schedule of the properties belonging to Clark at his death, as made out by 
the attorneys for Mrs. Gaines. It did not purport to be a complete schedule: it we aly oe 
only a portion of the Clark estate—the portion claimed by some one or more of the 
fifty defendants named in this suit. It was, in short substance, as follows:. 


A: cotton estate and lands inherited by Daniel Clark from his uncle............ $ 200,000 
Two cotton plantations conveyed to him in 1812 by Mr. Wilkins, with a | 
* one hundred negroes on each of them 200,000 
Debts due from Wade Hampton for Havana Point sugar plantation............ 300,000 
The Maison Rouge Grant 2,000,000 
Lands purchased of Louis Bouligny, lying in Washita 7 | 10,000 
Sugar plantation on-the Mississippi,. 15 miles above New Orleans................ 12,000 
Two cotton plantations on the Mississippi. 60 miles above New Orleans...... 60,000. 
Lands bought of W. Simpson, on the Mississippi, 80 miles above New 
Orleans 20,000 
Lots in New Orleans, bought in 1812, of Judge Polot (Pitot?) “ 80,000 
. A square bounded by Gravier Street, in New Orleans, bought in 1813........ 80,000 
Lands on Bayou Teche...:..... 30,000 
Lands on Bayou Lafourche , 30,000 
on Bayou Aux de Plaquemine 10,000 
- Ten thousand acres of cotton lands on Bayou Boeuf 500,000 
Seven thousand acres on Nezipique River.. 50,000 
One hundred and ten thousand acres on Amitie and Gonetie Rivers and 
East Baton Rouge 1,000,000 
Eighty thousand acres of cypress swamp, near Ouachita River 29,000 
Three lots on Gentilly Road, three miles from New Orleans. ‘ 20,000 
Debt due from Chew & Relf to Daniel Clark at his death | 100,000 
List of debts due to Daniel Clark, filed by Chew & Relf , : 100,000 
List of debts due to Daniel Clark filed by Chew & Relf 98,000 
Debts (mortgages) released and discharged oy Chew & Reif. 7 80,000 
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referred to in the bill, and particularly twenty-three of them 
specifically named, “or if it be not possible for the complainants 
to afford these respondents oyer of the originals of such supposed 
instruments” that copies of the same, duly certified according to 
law, be filed in the court, “as a precedent condition to their being 
held to plead, answer or demur to the bill.” The order sustaining 
the motion read: 


In this case, having maturely considered the prayer ee 


_oyer, and for copies of the bill in French, the court this day 


delivered its written opinion thereon, whereby it is ordered, 
adjudged and decreed that the application for oyer of docu- 
ments, and for copies of the bill of complainant, in the manner 
prayed for (in French), be granted; and further proceed- 
ings in this case shall be in conformity with the existing 
practice of this court.. — 


The Supreme Court, in denying the application for a writ 


of mandamus, having expressly declared that, though mandamus 
was not an available remedy, it was “the duty of the Circuit 
Court” to treat the case as a suit in equity and to “proceed” to 
try it as such, and that the orders made by the Circuit Court were 
not in conformity with the rules of chancery practice, the com- 
plainants on June 1, 1839, filed a motion for a rehearing of the 
previous order by.which the Circuit Court had ruled that the 
case must be tried as an action at law. Their motion also stated 
that complainants were much aggrieved by the former inter- 
locutory decree made by the Circuit Court by which that court 
had ordered and decreed that the application of defendants for 
oyer of documents, or for copies of the bill of complaint, in the 
French language, though each had been served with an English 
copy of the bill, be furnished to each of the eleven defendants, 


and also by the order that all further proceedings in the case 


should be in conformity with the existing practice of the court; 


and they prayed the Circuit Court (a) to set aside and vacate | 


all said orders and (b) to remand the said cause to the rule 
docket and order that the complainants should be permitted to 
proceed therein according to chancery practice. 


The defendants appeared by their counsel, and resisted the 


motion of the complainants, upon the ground that chancery 


_ practice should not be permitted in said Circuit Court, and they 


-~ relied upon the treaty by which Louisiana was ceded to the United 
_ States in 1803, and upon numerous acts of Congress. Their posi- 
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tion was that there was not and never had been any such thing 
in Louisiana as a court of equity, but only courts of law, and 
that the laws of Congress required all civil suits to be tried in 
United States courts in accordance with the rules of practice of 
the State in which they were held. That contention meant, of 
course, that Mrs. Gaines’s suit must be tried according to the 
Code of Practice of the State of Louisiana, as an action at law, 
before a jury, and that the U. S. Circuit Court had no juris- 
diction or authority to try it as a suit in equity. That contention 
they made, though the Supreme Court had, in the mandamus 
suit, declared that the case was a suit in equity and had said 
that the Circuit Court should proceed to try it as such. 


At that time the Circuit Court consisted of two judges, and 
they divided in opinion on the point. The judges, before ruling 
on the motion of complainants, certified, three questions to the 
Supreme Court for decision. These questions were: 


' 1. Does chancery practice prevail, and should it be ex- 
tended to litigants in this court, and in this cause? 


2. Should or not the said order of the date of Sth of 
March, 1837, be annulled and vacated? 


_ 8. Should or not the cause be placed upon a rule docket, 
and the complainants be permitted to proceed according to 
chancery practice, and the defendants be required to answer — 
without oyer of the documents prayed for, or a service of 
the bill in French, as prayed for? : 


The Supreme Court answered all the questions in the affirma- 
tive. 

_ It decided that “proceedings in suits in equity, in the courts 
of the United States in the State of Louisiana, are required to 
be according to the course of chancery practice, and in conformity 
to that. which is adopted and established in other states.” And - 
it was accordingly decided that the Circuit Court “was bound to 
proceed in equity causes according to the principles, rules and 
usages which belong to courts of equity, as contradistinguished 
from courts of common law;’ .that notwithstanding “there are 
no courts of equity or state laws i in Louisiana regulating the prac- 
tice in equity cases,” the “rules which the Supreme Court of the 
United States has passed to tegulate the practice in courts of 
equity” are sufficient; that “these rules are as obligatory upon the 
. . courts of the United States in Louisiana as upon all other United 
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States courts,” and that “the only modifications or additions that | 
can be made in them by the Circuit Court, are such ¢ as siiall not 
be inconsistent with the rules thus prescribed.” — | 


| ~The. Supreme Court had previously said, “upon more than — 
one occasion, after mature deliberation, that the courts of the 
United States in Louisiana possess equity powers under the Con- 
stitution and laws of the United States,” and concider its opinion 
with these words: : 


It is a matter. of itvelinis iain that it appears to be 

- the settled determination of the District Judge not to suffer — 
chancery practice to prevail in the Circuit Court in Louisiana 
in equity causes, in total disregard of the repeated decisions 
of this court, and the rules of practice established by the 
Supreme Court to be observed in chancery cases. | 


This court has not the power to compel that court to 
_ proceed according to those established rules; all that we can 
do is to prevent proceedings otherwise, by reversing them | 
_ when brought here on appeal. 


All the questions raised by the points which have been 
certified in the record must be answered in the affirmative. 
And it was the further. opinion of the court that “the de- 
fendants be required to answer without oyer of the documents 
. prayed for, or a service of the bill in French.” And the case was 
“certified to said Circuit Court with en to proceed accord- 
ingly. 


This was. the case of Gaines v. Relf, 1s Peters (40 US.) 9, | 
decided at the January term, 1841. : 


‘All that was determined by the Supreme Court at this time 
was that the courts of the Unted States in Louisiana had the same — 
powers as such courts had in all other states, and that suits in 
equity brought in those courts were governed by the same rules — 
of practice by which like suits were governed in all other United 
States courts. But the District Judge was not subject to severe 


rebuke for holding to a contrary view. Many other lawyers in _ 


and outside of Louisiana entertained a like doubt. The Civil Law — 
and Code of Napoleon prevailed there, and had prevailed ever 
since Louisiana had become a state in 1812, and that Code made 
no provision for courts of equity. All cases in Louisiana, whether 
tried in the state courts or in the United States courts, had, for 
thirty years, been tried as actions at law, and it was not therefore 
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surprising that the District Judge held that Mrs. Gaines’s suit must 
be tried, according. to that Code, as an action at law. This decision 
held that he was mistaken. It in effect decided that Louisiana 
was a part of the United States for all purposes, and that the 
courts of the United States had the same powers in suits of equity 
originating in Louisiana that they had everywhere’ else, not- 
withstanding all cases there tried in the state courts had been 
and would continue to be tried as actions at law, according to 
the rules and precepts of the Civil Law. It in effect limited the 
Civil Law and Code of Napoleon to the state courts, and decided 


_ that that law‘had no place in the United States courts and could 
neither curtail their powers nor control practice in them. — 


But that decision determined nothing more. It determined 
that the case was a suit in equity and had to be tried as a suit 
in equity. But it did not enter into the merits of the case. It did 
not even consider the great question whether the Circuit Court 
could adjudge the properties to belong to Mrs. Gaines andes a | 
will that had never been probated. | 


CHAPTER XV 


HOW TO EN FORCE AN UNPROBATED WILL 


‘Gaines v. Chew (1844), 43 U. S. 169. 
Has a court of the United States authority to compels state 


_ probate court to probate a will? Has a court of the United States 


authority to award property in accordance with the provisions 


of a will which the state probate court has refused to admit to 
probate. 


As stated in the preceding chapter, the Supreme Court was 
of the opinion that “the defendants must be required to answer,” 
and “certified the case to the Circuit Court with directions to pro- 
ceed accordingly.” But when the case again reached the Circuit 


~ Court, the defendants did not answer. On the contrary, they filed 
-.a demurrer to the bill or complaint. a 


In their demurrer they raised three defenses? first, that the 
bill was multifarious; second, that the Circuit Court could not |, 


entertain jurisdiction of the case until the will of 1813 was pro- 


bated ; and, third, that the case belonged exclusively to a court of | 
law—the same point, in part, which the rn Court had pre- 
viously decided against them, 


: 
4 
| 
| 
‘ 
wf 
@ = 
| 
ay 
i 
‘ 
eu 
. 
5 
« 
> 
3 


190 ‘The Louisiana Historical Quarterly 


In previous chapters the allegations of the bill have been 
stated in general terms. Only the substancé of its charges was | 
stated. But it stated much more; it stated the ultimate charges 
at great length. It stated much evidentiary matter, and in doing 
so it opened wide the door to a demurrer. It stated, with particu- 
larity, thetfacts pertaining to Zulime, her marriage with Des- 
grange,.the birth of Caroline, the previous marriage of Desgrange, 
his prosecution and condemnation for bigamy, the marriage of 
Zulime and Clark, the making by Clark of the will of 1811, the 
making and suppression of the will of 1813, and the belated dis- 
covery by Myra of her parentage and true name. To the bill were 


attached the first depositions of Harriet dah: Bellechasse, De — 


la Croix and Colonel Davis. 


On May 24, 1839, Edmund P. Gaines and i his wife 
filed a supplemental bill, containing all the allegations of the pre- 
vious bill, and further stating their intermarriage and praying © 
that the suit might be continued in their joint names as com- 
plainants. 


On April 18, 1840, they filed an amended bill, praying that 
Caroline Desgrange Barnes and her husband John Barnes be 
made defendants to the priginal bill and to the amended bill, and 
the prayer was granted. | 


To the amended bill all the defendants detinieedt but filed 
separate demurrers. 


Chew and Relf demurred generaily, and also pleaded to the 
jurisdiction of the court. , 


Caroline and John Barnes denied on the same grounds 
as did all the other defendants, but also upon the further ground 
that “forced heirship gave title to but one-third, which was re- 
coverable at law.” | 


The statement of the case, made sitar by the Reporter or - 
the Judge who wrote the opinion, contained some statements 
which differed from the facts stated in the previous chapters. 
- In the official report, it was stated, as a background for a discus- 

‘sion. of the points raised by the demurrers, that: | 


_ In the year 1796, there was a French family by the 
~ name of Carriere, residing in New Orleans. One of the 
daughters was named Zulime, and about sixteen years of age. 
A person by the name of De Grange, came there and married 
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¥ her; they tinued to live together for several years, until 
: about the y 1800, when it was reported that De Grange 
had another wife living. A separation took place between him 
and Zulime. In 1802, she went to New York (where it was 
said De Grange’s former marriage had been celebrated) to. 
obtain proof of it; but the registry of marriage having been 
5 destroyed, the proof was not obtained. She then went to 
id Philadelphia, where Gardette was living; who was one of the 
witnesses of the prior marriage, and confirmed it. Whilst 
she was there, she had a daughter, to whom the name of 
Caroline was given, and who is the same person spoken of 
in the proceedings in this suit, by the name of Caroline 
Barnes. Clark treated her as his child, and afterwards placed 
her to live with his mother. : 

In 1803, De Grange’s first wife came from France to 
New Orleans, and he, being there also, was seized and prose- 
cuted for bigamy. He was arrested, thrown into prison, but 
effected his escape; and never afterwards returned. Clark 
was married to Zulime in Philadelphia, in the same year, 
but required the marriage to be kept secret until judicial 
proof could be obtained of the nullity of her marriage with 
De Grange. 

- In 1805, Clark having returned to New Orleans and 
established Zulime in a separate establishment of her own, 
the commercial firm of Davis & Harper was formed, and 
rested almost entirely upon the credit furnished by Clark. 
In 1806, Zulime was about to give birth to another child, and, 
at the instance of Clark, arrangements were made by Davis — 
for its being 1eceived into his (Davis’s) family. It proved to 
be a daughter, and was called Myra. She was suckled by Mrs. 
Harper, who put out an infant of her own to enable her to — 
do so. Clark treated her as his daughter, furnished her with 
clothing and playthings, and a servant 

or her 


It cannot be told from the official report of the case from 
whom or from what source the facts contained in this statement 
were obtained. None of them is to be found in the depositions 

attached to the bill. The record of no one of the three “court 
trials”’—tthe ‘‘criminal proceedings” of 1802 before the canon; 
the alimony suit of 1805; the suit of 1806 to dissolve the mar- 
riage of Desgrange and Zulime—was attached to the bill, or 
mentioned in it; in fact, the record of no one of these trials had 
then been produced in court. There is no mention in the record 
of this case that a deposition of either Madame Despau or Madame- 
Caillavet had been filed in the case. The facts stated may have 
been brought out on cross-examination of some unmentioned 
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witness, for though the defendants filed demurrers and evidence 
‘was not proper except as attached exhibits in aid of the allega- 
tions of the bill, it is said in the report of the case, that “some 
of the circumstances mentioned came out upon cross-exami- 
nation”, which indicates that evidence was taken in support of 
the bill and in opposition to it. The facts stated in the quoted 
statement may have been obtained on such cross-examinations. _ 


_ But however obtained, some facts are not correctly stated 
in the quoted statement. If all the facts were as there stated 
much of the subsequent sharp controversies of the case would 
never have arisen. There are several misstatements in it. Some 
of them are not important. 


The statement that Zulime and Disbtnnde continued to live 
together “until about the year 1800, when it was reported that 
De Grange had another wife living” and “a separation took place . 
between him and Zulime,” is. both important and material. It 
could scarcely be true that the report became public and that 
they separated in 1800.'On March 26, 1801, Zulime and her 
three sisters gave to Desgrange a power of attorney to collect 
-an-estate belonging to them in France, in which the three 
described him as “our brother-in-law,” and on the same day 
Desgrange gave to Zulime a power of attorney in which. he 
described her as “my legitimate wife.” In July he wrote to 
Clark a letter from Bordeaux, in which he said he expected to 
_ leave in a few days “to join my family,’’ and expressed uneasiness 
that he had not heard from his wife. On November 9, 1801, 
Zulime gave a power of attorney to Caillavet in which she 
described herself as “the legitimate wife” of Desgrange. It is | 
not likely that the three sisters in March, 1801, after Zulime 
had separated from Desgrange, solemnly declared that he was 
their brother-in-law, and that he in a formal instrument spoke 
of Zulime as his legitimate wife, and that she described herself 
. as his “legitimate wife’, and that in July he wrote that he. 

expected to sail in a few days to join her in New Orleans, if 
about the year 1800, long before either the powers or the letter 
were written, it was reported. in New Orleans that he had 

another wife living, and in consequence of the report he and 
Zulime had separated. The date of their separation was an 
important fact in the case. If they separated in 1800, before 
Desgrange went to France, what assurance could he have had 
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that on his return to New Orleans she would permit him “to join 


my family” when he had not heard from her? The separation 
may have taken place before he went to France, but the evidence 
does not show it. | 

The very next statement is by far the most important. It 


is that “in 1802” Zulime went to New York to obtain proof of 
the report that Desgrange had another liying wife; that the 


marriage registry being destroyed, she went to Philadelphia, : 
and “whilst she was there she had a daughter, to whom the name 


of Caroline was given.” Thus the statement is that Caroline was 
born in Philadelphia in 1802; that she was born on the trip 
Zulime made to New York to obtain proof that Desgrange was 
married to another woman. If that statement is true, Coxe’s 
‘statement that Zulime came to Philadelphia with a letter of 
introduction from Clark, and that Caroline was born there before 
_ April 22, 1802, is not true; the statement is that she went to 
~ New York, and failing to find the proof went from there to 
Philadelphia to obtain the proof, and there met Gardette, who 
confirmed the report, and whilst there Caroline was born. If 
that statement was true, she had not gone to Philadelphia to give 
birth to the child and to hide its birth as Coxe stated:-she had 
gone to New York ‘to obtain proof of Desgrange’s former mar- 


riage to a woman still living. If that statement is true, Zulime’s - 
testimony in the trial in the ecclesiastical court, that “about a — 


year since” (1801) she had gone to the North to obtain proof of 
“the report, was not true: she went “in 1802.”” Also her testimony 
that she only learned that Desgrange had courted another woman 


and that the match never took place, was untrue: the statement 


is that she went from New York to Philadelphia, and there 
Gardette, who was one of the witnesses of the prior marriage, 
confirmed the report. | 


The next statement is that “in 1803,” Desgrange’s first wife 


came from France to New Orleans, and he, “‘being there also,” was . 


seized and prosecuted for bigamy, was thrown into prison, but 
effected his escape, “and never afterwards returned,” and that 
“Clark was married to Zulime in Philadelphia in the same year.” 
With the exception of the words “and never afterwards returned,” 
that statement ‘is in harmony, in every particular, with the testi- 
- mony of Madame Caillavet and of Madame Despau in her first 
~ two depositions—all that had been taken when this case was de- 
cided. Madame Caillavet stated in all her depositions that the 
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marriage took place in 1803, and that on the return of the two. 
sisters (Zulime and Madame Despau) to New Orleans, De nge 
was arrested, prosecuted, condemned, cast into prison and éScaped. 
Madame Despau in her first deposition (taken in 1839) and in her 
second deposition (taken in 1845) stated that the marriage took — 
- place in 1808, but in her third deposition (taken in 1849) she said 
that the marriage, to the best of her recollection, took place in 
1803, although there were some associations in her memory which | 
made her think it not improbable that it took place in 1802. She 
also stated that when she and Zulime were informed by Madame 
Caillavet that Desgrange’s former wife had arrived in New Or- 
leans, they hastened there, Desgrange was arrested, tried, con- 
demned, cast into prison, escaped, fled the country, and did not 
return until 1805. She further testified that before the marriage 
to Clark, in order to obtain record: proof of Desgrange’s marriage — 
to another living woman, she and Zulime went to New York, and 
learned that the registry of marriages had been destroyed, but also — 
learned that a Mr. Gardette, who was residing in Philadelphia, had 
been a witness to the former marriage, and then they went to | 
_ Philadelphia, saw Gardette, who confirmed Desgrange’s former 
marriage, and thereupon Clark and Zulime were married, in her 
presence, by a Catholic priest. In the quoted statement Gardette 
is made to confirm the former marriage on Zulime’s first trip to 
the North and before Caroline was-born, and nothing is said of 
_Clark’s presence or the marriage; further on, it is stated that _ 
Clark and Zulime were married in Philadelphia in 1803, and Ger 
dette’s name is not mentioned. < 


Even this quoted statement, taken in connection with Coxe’s 
testimony, implies that Zulime made at least two trips to the 
_ North. It says that she made one trip “in 1802” to ascertain if . 
the report that Desgrange had another living wife was true, and 
the report was confirmed by Gardette when she went from New 
York to Philadelphia and whilst there Caroline was born, and 
that Clark and Zulime were married in Philadelphia in 1803. Coxe 
testified Zulime returned to New Orleans as soon after the birth 
of Caroline.as she was able to travel—a statement that cannot | 
be ignored: If Coxe’s statement was true, she and Clark were 
not married before she returned to New Orleans, but, if at all, 
on a later trip to New York and Philadelphia, which she made 
either in the late summer of 1802, or after his return from Europe 
“In the of the year 1803.” | 
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I can find nothing in the record of any one of the cases to. 


- support the statement that Clark, after the birth of Caroline, 
_ “placed her to live with his mother’. If the statement was true, 
it contradicts the testimony of Coxe that Caroline at her birth 
was placed with nurses employed by him, and that he had a general 
charge over her until 1811, and in her childhood “she was placed 
with the family in the country, in accordance with Clark’s desire 
- to have her put where her health, aus and seta would be 
attended to.”’ 


In no other case is it stated that Mrs. sis “nut out én | 


infant of her own” in order to enable her to suckle Myra. Neither 
Colonel Davis, nor Boisfontaine, nor any other witness, so testi- 
fied, and Mrs. Harper’s deposition implies that she suckled both 


Myra and her own child. I have been unable to find in the deposi- 
tions or any part of the record of this case anything to confirm 


the accuracy of some other facts stated in this quoted statement. 


It may be said that in this quoted statement are stated facts 


to be found in no other opinion and in no other reported case, 
and for that reason it has been set forth. And it may be added 
that, while the facts about the date and circumstances attending 


the birth of Caroline, and the facts pertaining to the date and 


circumstances relating to the separation of Zulime from Des- 
grange and her marriage to Clark, are stated in as many as a 
- dozen opinions, no two of them altogether agree in their state- 
ments of the facts; and because of these differences, I have gone 
through all the opinions, and all the records available, and culled 
out as far as possible the exact facts, and set them forth in the 
preceding chapters. 


And now to return to this case. 


In this case the Circuit Court sat-as a court of equity, and 
did not refuse to apply the rules of practice and the principles of 
equity to it, but the two judges divided on the points raised by 


the demurrers, and again certified three questions to the Supreme 


Court for answer in advance of the trial. These questions were: 


a. Is the bill multifarious? and have the complainants 
the right to sue the defendants jointly in this case? 
7 b. Can the court entertain jurisdiction of this case 
without probate of the will set up by complainants, and which 
they charge to have been destroyed or suppressed? — 

c. Has the court jurisdiction of this case, or does it 
belong exclusively court of law? | 


a we 
; 
* 
we 
Re 
’ é 
hee 
< 
> 
4 
Sa 
ae 
} 
& 
4 
ARS 
| 
. 
~ 
4 


196 The Louisiana Historical Quarterly 


Counsel-for complainants, and counsel for all the defendants, — 
filed elaborate and strong briefs. Rarely will one find the rules 
of the applicable law so concisely and clearly stated. They would 
be entertaining reading to lawyers, and to many laymen, but they 
are not set out because only the points decided by the court come 
within the range of this narration. | s 


1. The Supreme Court held that the bill was not multi- 
farious, and therefore answered the first question in the negative. 
There were about fifty defendants, and at least twenty-five dif- 
ferent tracts of real estate and much personal property were des- 
cribed in the bill, but the court held that all the defendants had 
a common source of title, and that the real issue was whether the 
will of 1811, under which all claimed the property for which they 
were being sued, was valid, and that issue or interest was com- | 
mon to all, and could be determined in one suit as well as in 
separate suits against each, and therefore the bill was not multi- 
farious. The court, in discussing the question, said: 


The complainants have made defendants, the executors 
named in the will of 1811, and all who have come into pos- 
session of property real and personal, by purchase or other- 
wise, which belonged to Daniel Clark at the time of his death. 

That a bill which is multifarious may be demurred to 
for that cause is a general principle; but what constitutes 
multifariousness is a matter about which there is great 
diversity of opinion. In general terms a bill is said to be 
multifarious, which seeks to enforce against different indi- | 

_ viduals, demands which are wholly disconnected. . . . To lay 
down a rule, applicable universally, is utterly impossible. 
Every case must be governed by its own circumstances; and 
as these are as diversified as the names of the parties, the 

- court must exercise a sound discretion on the subject. 

: Whilst parties should not be subject to expense and 
inconvenience in litigating matters in which they have no 
‘interest, multiplicity of suits should be avoided, by uniting 
in one bill all who have an interest in the principal matter 
in controversy, though the interests may have arisen under 

distinct contracts. ... | 

The bill prays that the defendants Relf and Chew may 
be decreed to account for moneys, etc., which came into their 
hands, as executors, under the will of 1811; and that the 
other defendants, who pirchased from them real and per- _ 

_ sonal property, may be compelled to surrender the same, 

- and account, etc., on the ground that they had notice of the 

_ fraud of the executors. 
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The right of the eompiainaell Myra must res sustained 


under the will of 1813, or as heir at law of Daniel Clark. 


The defendants claim mediately or immediately andér 
the will of 1811, although their purchases were made at 
different times and for distinct parcels of the property. They 
have a common source of title, but no common interest in 
their purchases. And the question arises on this state of 


facts whether there is misjoinder or multifariousness in the © 


bill, which makes the defendants parties. 


On the part of the complainants there is no misjoinder, 
_ whether the claim be as devisee or heir at law. And the main 
ground of the defense, the validity of the will of 1811, and 
the proceedings under it, is common to all the defendants. 
Their interests may be of greater or less extent, but that 


constitutes a difference in degree only, and not in principle. 


There can be no doubt that a bill might have been filed 
against each of the defendants, but the question is whether 
they may not all be included in the same bill. 


The facts of the purchase, including notice, may be 
peculiar: to each defendant ; but these may be ascertained 
without inconvenience or. expense to co-defendants. In 
every fact which goes to impair or establish the authority 
of the executors, all the defendants are alike interested. In 
its present form the bill avoids multiplicity of suits, without 
subjecting the defendants to inconvenience or unreasonable 
expense. . 

There are however, two exceptions to this remark, one 
of which relates to‘Caroline Barnes and her husband. She is 
represented to be a devisee in the will of 1813, and, conse- 
quently, can have no common interest under the will of 1811. 
The other exception is the prayer of the bill that the executors 
may account. In the rendition of this account the other de- 
fendants have no interest, and such a matter, therefore, 
ought not to be connected with the general obj ects of the bill. 
The bill-in these respects may be so amended, in the Circuit 
Court, as to avoid both exceptions. 


2. The Supreme Court then took up the second cis 


“whether the Circuit Court can entertain jurisdiction of this case, 
without probate of the will set up by the complainants, and which 
they charge to have been destroyed or suppressed.” That question 
the court answered in the affirmative, with qualifications. Among 
other things, the court said: 7 


The bill charges that the will of 1813 was treinientiy 
suppressed or- destroyed by Relf; and that he fraudulently 
procured the will of 1811, in which he and Chew were named 
as executors, to be proved. 
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It is contended that the Court of Probates in Louisiana - 
has exclusive jurisdiction of the probate of wills, and that 
a court of chancery can exercise no jurisdiction in such a case. 


The court here quotes four statutes of Louisiana and then 
From the above provisions it is clear that in Louisiana, 
the Court of Probates has exclusive jurisdiction in the proof 
of wills; and that its. jurisdiction is not limited, like the _ 
ecclesiastical court in England, to wills which dispose of . 


personal property. Has the court of equity power to set up 
a spoliated will and carry it into effect? 


Formerly it was a point on which doubts were enter- | 
tained, whether courts of equity could not relieve against a 
will fraudulently obtained. And there are cases in which 
chancery has exercised such a jurisdiction. In other cases, 
such jurisdiction has been disclaimed, though the fraud was 
fully established. In another class of cases the fraudulent 
actor has been held a trustee for the party injured. These 
cases present no satisfactory result as to the question under 
consideration. | 


But it (now) 


geems to be as settled in England that equity 
will not set aside a will for fraud or imposition. The reason 
-~ assigned is that, where personal estate is disposed of by a 
fraudulent will, relief may be had in the ecclesiastical court, 
- and at law, on a devise of real property. | 


_.. In eases of fraud, equity has concurrent jurisdiction | 
with a court of law, but i in regard to a will charged to have 
been obtained through fraud the rule does not hold. It may 
be difficult to assign any very satisfactory reason for this 
exception. That exclusive jurisdiction over the probate of 
wills is vested in: another tribunal, is the only one that can 

~ be given. 

By Art. 1687 of the Civil Code [of Loulstaine’ it is de- 
clared that “no testament can have effect unless it has been | 
presented to the judge,” and in Clappier v. Banks, 11 Louis. 
Rep. 5938, it is held that a will alleged to be lost or destroyed — 
and which has never been proved, cannot be set up as evidence 

_ of title, in an action of revendication. 


. In Armstrong v. Administrators of Kosciusko, 12 Wheat. 
169, this court held that an action for a legacy could not be | 
sustained under a will which had not been. proved in this 

country before a court of probate, though it may have been 
* effective, as a will, in the foreign country. where it was made. 

In Traver v. Traver, 9 Peters 180, one of the objects of 

_ the bill uane to set aside a re of a will, the Court said 
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that the bill cannot be sustained for the purpose of Pos eet 
the probate. “That should have been done, if at all, by an: 
appeal, from the Court of Probate, according to the provisions 
of the law of Alabama.” 
| The American decisions on this subject have followed 
© the English authorities. And a deliberate consideration of 
the question leads us to say that both the general and local _ 
law require the will of 1813 to be proved, before any title 
can be set up under it. 
But this result does not authorize a negative answer to oe ! 
second point. ‘We think, under the circumstances, that 
the complainants are entitled to full and explicit answers | 
i from the defendants, in regard to the above wills. These © 
a | answers being obtained may be used as evidance before the 5; 
- Court of Probates to establish the will of 1813 and revoke 


that of $814. 
| 


In order that the icniaslinbueane may tines the means of 
making, if they shall see fit, a formal application to the Pro- | 
bate Court, for the proof of the last will and the revocation | 
_of the first, having the answers of the executors, jurisdiction 
_ of this matter may be sustained. And, indeed, circumstances | a 
may arise, on this part of the case, which shall require a a 
more definite and efficient action by the Circuit Court. For —. 
if the Probate Court shall refuse to take jurisdiction, from 
a defect of power to bring the parties before it, lapse of time s 
or on any other ground, and there shall be no remedy in the “a 
‘higher courts of the State, it may become the duty of the 
‘Circuit Court, having the parties before it, to require them 
to go before the Court of Probates, and consent to the proof 
of the will of 1813 and the revocation of that of 1811. And 
_ should this procedure fail to procure the requisite action on 
both wills, it will be a matter for 'grave consideration whether 
the inherent power of a court of chancery may not afford a 
remedy where the right is clear, by establishing the will of 
1813. In the case of Barnesly v. Powell, 1 Ves. sen. 119, 284, 
287, Lord Hardwick decreed that the defendant should con- | 
sent, in the ecclesiastical court, to the revocation of the will © 
in controversy and the granting of administration, etc. If 
the emergencies of the case shall require such a course as 
above indicated, it will not be without the sanction of 
Louisiana law. The twenty-first article of the Civil Code 
declares that “in civil mdtters, where there is no express 
law, the judge is bound to proceed and decide according to 
equity. To decide equitably, an appeal is to be made‘ to 
natural law and reason, or received usages, where positive 
law is silent.”’. 
This view seemed to be necessary to show on what — 
ground and for what purpose jurisdiction may be exercised 
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in reference to the will of 1813, though it has not been 
admitted to probate. 


These announcements are They go so far as 
almost to take a lawyer’s breath. They have often been denounced 
as “judicial legislation.””’ The excuse given for them is that the 
course they suggest “seemed to be necessary” in order to give 
relief where justice demands relief. 


| The opinion specifically says that “exclusive jurisdiction over 

the probate of wills is vested” in the Court of Probates, a state 
court, and that “both the general and local law require the will 
of 1813 to be proved before any title can be set up under it.” 
That can only mean that Myra Clark Gaines could take nothing 
at all under the will unless it was first probated, and that only 
the Court of Probates had power to probate it. It means that, in 
the absence of enabling statutes of Louisiana, neither the Circuit 
Court of the United States, nor any other court of equity, could | 
compel the Court of Probates to admit the will of 1813 to pro- 
bate—not even if it could be shown that the will had been 
fraudulently suppressed, and the probate of the will of 1811 had 
been fraudulently procured. But yet the court finds a way by 
which the same result may be obtained as if the will of 1813 had 
been formally and finally. probated. | 


| It says that “the complainants are entitled to full and explicit 

answers from the defendants in regard to the above wills’ and 
that “these answers being obtained may be used as evidence 
before the Court of Probates, to establish the will of 1813 and 
revoke that of 1811,” and that the Court of Probates, “having 
these answers of the executors before it, will have jurisdiction 
both to probate the last will and revoke the first’—though no 
statute of Louisiana, nor the general law elsewhere, gave to the — 
Court of Probates power to annul a judgment admitting a will 
to probate, or any other judgment, for fraud or any other cause. 
This language means that the Circuit Court of the United States 
could compel the executors, by their answers in that court, to 
give full and explicit evidence against themselves, though such 
evidence destroyed their titles and the titles of the other de- 
fendants to the property sued for, ‘and if their evidence thus 
obtained showed fraud in procuring the probate of the will of 
1811 and the fraudulent suppression of the will of 1813, that 
evidence, when produced before the Court of Probates, would 
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give that court jurisdiction to revoke the first will and probate 
the last. It means that, and nothing less. 


But the decision did not stop there. It went much further, 
and said that if the Probate Court shall refuse to take juris- 
diction, on any ground, after such forced evidence was obtained 
and presented, “it may become the duty of the Circuit Court, 
having the parties before it, to require them to go before the 
Court of Probates and consent to the proof of the will of 1813 
and the revocation of that of 1811.” That is, the Circuit Court 
could do indirectly what it could not do directly: it could not 
admit the will of 1813 to probate, but it could compel the defen- 
dants to consent to its probate; it could not itself revoke the will 
of 1811, nor could the Court of Probates, but it could compel the 
defendants to go before the Court of Probates and formally con- 
sent that the judgment admitting the will of 1811 to probate, 
rendered thirty years before, be annulled and that the will itself 
be revoked, and thereby compel the defendants to consent to sur- 
render the grounds upon which they based their title to the prop- 
erties for which complainants were suing. That is an announce- 
ment that the Circuit Court was vested with authority to compel 
defendants to consent to a judgment in another court depriving 
_ them of their property, if the evidence which they have been com- 
pelled to furnish shows that the probate of the will on which they 
rely was procured by fraud. 


_ But the decision did not stop there: ‘It went much further, 
and said: “And should this procedure fail to procure the requisite 
action on both wills, it will be a matter of grave consideration 


whether the inherent powers of a court of chancery may not afford 


a remedy where the right is clear, by establishing the will of 1813.” 
That means that if the defendants refuse to consent to the revo- 
‘cation of the will of 1811 and to the probate of the will of 1813, 
or if the Court of Probates, having before it the full and explicit 
answers of the executors obtained for it by the Circuit Court, 
refuses to revoke the one and to probate the other, it will become 
a matter of grave consideration whether the Circuit Court may 


not treat as done that which should have been done, and proceed 


as if the will of 1813 had been duly probated, and determine 
whether the complainants are entitled to the properties under 
that will, notwithstanding “both the general and local law re- 
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under it.” It means that, all other remedies failing, the Supreme 
Court, on another appeal, may direct the Circuit Court to treat 
the will of 1813 as having been duly probated and established. 
It did not decide that the Circuit Court, if the conditions stated 
should arise, might treat the will of 1813 as an established will 

) and the will of 1811 as a revoked will, but it did say that, if such 

conditions did arise, the Supréme Court might direct the Circuit _ 

Court to do that very thing. It was a warning to defendants that, 
unless they consented to a judgement of the Court of Probates 
probating the will of 1813 and a revocation of the will of 1811, 

- the Supreme Court might, on a subsequent hearing, treat the one 

-_ will as duly probated and the other as raed revoked, and decide. 
the case accordingly. 


Of course all these cncahonnehts are based on the doctrine — 
that a court of equity, having obtained jurisdiction of the subject- 
matter, will not release its hold upon it until it has done com- 
plete justice between .the parties. 


8. But the far-reaching announcements made by the court 
_ in answering the second question should be considered in connection | 
with the court’s answer to the third question. Indeed, the doctrine 
of necessity seems to have shaded out of view in the answer to 
the third question, and the court finds a way to grant complete 
relief without taking those announcements | into consideration. 


The third question was: Has the Circuit Court, as a court of 
equity, “jurisdiction in this case, or does it belong exclusively. to 
a court of law?” In epawering the question the Supreme Court 
said: 


-_ Much that has hein said in relation to jurisdiction on 
the second point, equally applies to this one. Indeed, they 
might have been considered under the same general head. 


3 ‘The bill presents the right of the complainants in two 
aspects: 1. Under the will of 1813; 2. As heir at law of 
deceased. The first has been examined, and we will now . 

_ consider the second. 


: In prosecuting their rights as heir at law by the com- 
plainants, no. probate of the will of 1813 will be required. 
The complainants must rest upon their heirship of the said 
Myra, the fraud charged against the executors in setting up 
and proving the will of 1811, and notice of said fraud by 
the purchasers. In this form of procedure, the will of 1811 
is brought before the court collaterally. It is not an action 
of nullity, but a proceeding which may enable the court to 
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give the proper relief without decreeing the revocation of 
the will. Such a proceeding at law in regard to real estate is 
one of ordinary occurrence in England. And it is upon the 
ground that such a remedy is plain and adequate that equity 
will not give relief. There can be no doubt, as between the 
heir at law arid the devisee, in. ordinary cases, the proper — 
remedy is to be found in a court of law. .. . 


a The functions of the executors under the will of 1811 

have long since terminated, and the property of. deceased, 
both real and personal, has passed into the hands of pur- 
chasers. If the heir at law -and the devisee were the only 
litigant parties, a suit at common law might afford an ade- 
uate remedy. But the controversy is rendered complicated 
by the numerous parties and the various circumstances under 
which their purchases were made. Besides, many facts essen- 
tial to the complainant’s rights are within the knowledge of 
the defendants, and may be proved only by their answers. 
Of this character is the fraud charged against the executors 
in proving the will and acting under it, and the notice of 
such fraud, before their purchase, alleged against the other 
defendants. 


If the fraud shall be established against the executors, 
and a notice of the fraud by the other defendants, they must 
be considered, though the sales have the forms of law, as 
holding the property in trust for the complainants. Under 
these circumstances a suit at law could not give adequate 
relief. A surrender of papers and a relinquishment of title 
may become necessary: The powers of a court: of chancery, 
in this view, are required to do complete justice between the 
parties. 

The remedy under the Louisiana law, and before the 
Louisiana courts: of ordinary jurisdiction, would be un- 
doubted. For, although those courts cannot anhul the pro- 
_ bate of a will, when presented collaterally, as a muniment 
of title, they inquire into its validity. Under the peculiar 
system of that State, the forms of procedure, being con- 
formable to the Civil Law, are the same in all cases. But the 
Circuit Court of the United States, exercising jurisdiction | 
in Loiusiana, as in every other State, preserves distinct the 
Common Law and chancery powers. In either the State or 
Federal court the relief is the same; and the difference con- 
sists only in the mode of giving it. 


Art. 1507 of the Civil Code declares that “every dis- 
position by which the donee, the heir or legatee, is charged 
to preserve for, or return a thing to, a third person, is null, 
even with regard to the donee, the instituted heir, or the 
legatee.”’ This abolishes express trusts, but it does not reach 


or affect that trust which the law implies from the fraud of - 


_ an individaul who has, against conscience and right, pos- . 
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- gessed himself of another’s property. In such a case the Loui- 
_ siana law affords redress as speedily and amply as the law 


of any other State. There is, therefore, no foundation for | 
the allegation that an implied trust, which is. a creature of 
equity, has been abrogated i in Louisiana. Under another name 
it is preserved there in its full vigor and effect. Without this 
principle, justice could not be administered. One man pos- 
sesses himself wrongfully and fraudulently of the property 
of another; in equity, he holds such property in trust, for 
the rightful owner. 


In answer to the objection that the validity of the will 
of 1811, collaterally, can only be tested by an action at law 
and on an issue devisavit vel non, it may be said that such 
an issue may be directed by the Circuit Court. 

- Complaint is made that the Federal Government has im-- 


posed a foreign law upon Louisiana. There is no ground for 
this complaint. The courts of the United States have involved 


no new or foreign principle in Louisiana. In deciding con- 
troversies in that State the local law governs, the same as 
‘in every other State. The change of the practice in the Fed- 


eral courts there is only a change of mode, which prodtces 
uniformity in the Federal courts throughout the Union. No 
right is jeoparded by this, and to say the least, wrongs are 


as well redressed, and rights as well protected, by the forms 


_ of chancery as by the forms of the Civil Law. 


From the foregoing considerations, the court answer the 


first point certified in the affirmative, subject to the amend- 


(43 


ments of the bill, as suggested. And they answer the second 
and third points, with the pera si stated, also in the 


affirmative. 


This was the case of Gaines et ux. v. Chew et al., 2 Howard © | 


U. S.) 619, decided at the January term, 1844. 
The effect of the court’s answer to the third question was 


_ that Mrs. Gaines, in a suit to recover the properties as an heir 
of law of Daniel Clark, might show that the probate of the will — 
of 1811 was fraudulently obtained, that the sales of the prop- 

erties by the executors under that will were fraudulently ob- 
tained, and that the purchasers held the properties as trustees | 

for her and must surrender and all this in total 
of the will an 1813. : 
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CHAPTER XVI 


MYRA CLAIMS AS LEGAL HEIR 


Patterson v. Gaines (1848), 47 U. S. 550. 


The bill or complaint of General and Mrs. Gaines based their 
right to recover the properties sued for on two theories, and was 
broad and comprehensive enough to embrace both, without being 


contradictory. The first was that the will of 1813 had been estab- | 


lished by the evidence and made her the sole devisee of all the 
properties. The second was that she was the only legitimate child 


_ of Daniel.Clark, and under the laws of Louisiana she could not 


by will be deprived of four-fifths of the property he owned at the 


_ time of his death. 


Her main dependence, a the outset, was on the first theory: 
but the will of 1813 had never been admitted to probate, and 
despite the fact that in the case considered in the last chapter 


the Supreme Court had intimated that the Circuit Court could 
- consider a will as established which had never been probated, her 


attorneys doubted that such was the law, and seemed to have 


- decided not to risk a decree based on an unprobated will. They 


therefore turned aside from the first theory for a time, held their 
right to recover under the will of 1813 in reserve or abeyance, 
and placed their reliance on the second theory, and it was on the 


second theory that the next three or four cases were submitted 


to the Supreme Court. 
But there was no duakk that the Supreme Court in the case 


considered in the last chapter had directed the Circuit Court to 


require the defendants to answer complainants’ bill. Charles 


_ Patterson was one of the defendants, and had already anticipated 
that ruling. He had not filed a demurrer to the bill, as had all — 
the other defendants, and in consequence was not concerned in 


the Supreme Court’s answer to the three questions certified to it 
by tthe Circuit Court in the case of Gaines v. Chew. Instead of 


filing a demurrer to the bill, he filed an answer, thereby admitting | 


that the bill stated a cause of action. 


His answer was filed on April 18, 1840—about the time ‘the 
other defendants filed their separate demurrers. In-his answer 


_-he denied all right and title of the complainants to the real estate | 
occupied by him, which included his family residence and some — 
adjoining lots in New Orleans, and alleged that the property 
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belonged to Daniel Clark during his lifetime, and that it had 
been devised to his mother Mary Clark by his will of 1811, and 
was legally sold by Relf and Chew, “at an aution sale made in | 


the year 1820, by said testamentary executors.” He alleged that . 


he was either an original purchaser at said auction sale, or the 
grantee of other original purchasers, and he attached to his — 
answer copies of the deeds and records of the Court of Probates 

on which he based his title. | : 


At the trial of her suit against him, Mrs. Gaines did not 
present her case as a devisee under the will of 1813, but presented 
it “as forced heir under the Civil Code of Louisiana of 1808, 


ch. 3, sec. 1, art. 19, which prohibited a testator from willing 
away more than one-fifth of his property if there was a legitimate 

_ child living at the time of his death”. ‘Her case, in that suit, was 

. based on her claim that she was the legitimate child of Daniel 


Clark, and his only legitimate child, and that the will of 1811, 
by which he devised all his property to his mother, was inop- 
erative as to four-fifths of it, and that these four-fifths, by 
operation of law, passed to her upon his death, as his only legiti- | 


| mate child, despite the will. 


She therefore presented as the main issue in the case the 
question of her legitimacy, and the evidence was largely directed — 
to proving or disproving that she was the only legitimate child of 
Daniel Clark. That issue necessarily involved the question 


whether there had been a lawful. marriage between Clark and 


her mother, Zulime Carriere; and the question whether they had 


- been lawfully married depended on whether her previous mar- 
riage to Desgrange had been void from the time it had been ~ 


solemnized, or annulled by a court of competent jurisdiction. In 
answering these questions the court did not consider the pro-_ 


_ visions of the will of 1813, or the question whether it had been 


fraudulently suppressed or. destroyed after Clark’s death. 


As proof that she was the only legitimate child of Daniel 
Clark, she presented the deposition of Madame Despau taken in > 
1839, the deposition of Madame Caillavet taken in 1835, the depo- _ 
sition of Pierre Baron Boisfontaine taken in 1835, and the depo--— 
sitions of Bellechasse taken in 1834. These depositions are set 
out in full, by interrogatories and cross-interrogatories, and sepa- 
rate answers to each, in the report of the case. The answers con- 
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_ tained in these depositions, and the. answers of the deponents con- 
tained in their subsequent Sip aemcnee seins been set out in Chap- 
ter VII. 


The Circuit Court pendered its auictadaei in this suit on April 
25, 1840, and decided it in favor of Mrs. Gaines, and decreed and — 
- ordered that “the defendant Patterson do, on or before the first 
day of the next term of this court, convey and surrender to com- . 
plainant Myra Clark Gaines all the lots and parcels of land partic- 
ularly described in his answer and to which he claims title under 
the said will of 1811.” 


That decree determined that, as to those lots, Zulime and 
Daniel Clark had been lawfully married and that Mrs. Gaines was 
the only legitimate child of Daniel Clark. She had apparently | 
established the one fact for which she had instituted her case in 
1834. Her main purpose in bringing the suit was to prove that 
her parents were lawfully married and that she was the legitimate 
offspring of the marriage, and now the court had “determined 
- alone upon its merits” both disputed questions in her favor. 


- Patterson prayed and was granted an appeal to the Supreme 
Court of the United States, and the Supreme Court affirmed the 
_ decree on the main issue, and thereby determined that, as to the 
lots involved in the suit against Patterson, Mrs. Gaines was the 
only legitimate child of Daniel Clark, and being such was entitled, 
as his heir at law, to four-fifths of all the property devised by the 
will of 1811 to his mother. The court did not determine the vali- 
dity of the will of 1811 or of the will of 1813; it assumed, without 
deciding, that the will of 1811 was valid and subsisting, and con- 
sidered the validity or existence of the will of 1813 not at all. 
It directed its decision to deciding the questions (a) whether 
Daniel Clark and Zulime Carriere had been lawfully married, and 
(b), having determined that they were lawfully married, whether 
_ Myra was his only legitimate child, and (c) whether, the proper- 
ties having been sold by the executors long before the suit was 
brought, such sales were illegal, and (d) whether, such sales being 
illegal, the purchasers had notice of their illegality, such as es- 
_ topped them to claim to be innocent purchasers for value, and (e) 
whether, the sales being illegal and the purchasers having notice 
that they were illegal, Mrs. Gaines could recover the properties 
without paying to the purchasers the money they had paid for 


ts 
+; 
a 
at 
« 
th 
| 
j 
‘ 
a 
| ; 
i 
| 
- 
i 
| 
] 
2 
> 
= 
} 
we 
tig 
* 
AS 
32 
~+ 
33 
* 
é 
> 
| 
~ 


208 The Louisiana Historical Quarterly 


them. The court decided all these questions in favor of Mrs. 
Gaines. It was a decision very and comprehensive in 
its adjudications. 


The opinion was written by Mr: Justice Wayne, and no judge 
| is recorded as dissenting. It is a well-reasoned opinion, and is a 
; delight because of its candor and the courage with which it meets | 
and elucidates every point. But it cannot be here reproduced, 
nor can any considerable portion of it. It is too long. It covers 
56 pages of the official report, and it is so closely knit — 
that it is difficult to make a fair excerpt from it. | 


| It held that a marriage must be proved according to sens 
would be proof of it where it took place. The marriage of Clark 
and Zulime took place in Pennsylvania, and in that state a mar- 
riage was a civil contract. They were married by a Catholic priest; _ 
and a marriage by a person habited as a priest and being in words 

of the present tense, the person performing the ceremony must 

be presumed to be a clergyman. 


The opinion quoted the pertinent parts of the testimony of 
Madame Despau, Madame Caillavet, Bellechasse, Boisfontaine, 
Mrs. Harper and De la Croix, and concluded that it showed, con- 
sistently and undisputably, that Clark and Zulime were married 
by a Catholic priest, in Philadelphia, in 1803. Madame Despau 
testified that she was present when the marriage took place, and 
in no other way was an attempt made to lessen the force of her 
testimony than by the negative declarations of other persons who 
knew Clark, that they did not believe he was ever married. “A 
hundred such witnesses would not be sufficient to impeach the 

testimony of one witness swearing positively to the fact of mar- 
riage.” 
: The opinion quoted that i of the testimony of ail these — 
witnesses and of Madame Benguerel relating to the bigamy of | 
Desgrange, and held, that their testimony “‘sufficiently proves the 
_ fact that Desgrange-was a married man when he married Zulime”’ 
in 1794. 


On these ee the opinion eines that the evidence un- 
mistakably proved that Zulime’s marriage to Desgrange had been 
void from the time it occurred, and that she was lawfully married 
to Clark in 1803, and that Myra was his only legitimate child. _ 
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- It was then held that the sale of the property to Patterson 
or Patterson’s grantor in 1820 was illegal and void, because “made 
without any authority, judicial or otherwise.” 


They were made by the executors under the will of 1811 

after the time when, by the law of Louisiana, the relation of 

_ the sellers as executors had expired. One of the executors, 

Mr. Relf, received letters testamentary on 27th August, 1813. 

The other, Mr. Chew, on 21st January, 1814. Without delay, 

on the same day he received letters, Mr. Relf applied for 

leave to sell the movable and immovable property of his tes- 

tator. It was granted. For reasons stated in a subsequent 
application, he applied for an extension of the order as to 

the time of making a sale. It was allowed, without any altera- 

tion of the times for advertising the property he wished to 

sell, as fixed in the first order. The movable effects were to 

be advertised ten days; the slaves and immovable effects, 

_ thirty days. The defendant depends on these orders for the 
regularity of the sale and the validity of the purchase made 
pee by his alienor, the original purchaser. The sale of the prop- 

3 erty bought by the original purchaser was made in 1820. 
The time for making the sales, according to the order of 

the court, had passed more than six year. The time within 

which the executors could act as such by the law of Louisiana 

had expired. They had neither legal nor delegated authority 

from the donee of the estate, recognized as such by the law 

of Louisiana, to make the sale. It was a sale without judi- 

_ cial order—a sale in disregard of and in violation of the 
law—one which the law of Louisiana makes absolutely void. 

If considered as having been made under the orders for sale 

given by the court, it is also absolutely void. 


The fact of notice by the purchasers, and by the defen- j 
dant from them, cannot be denied. The defendant knew, ~ a 
from the titles which he received from the original pur- 
chaser, that the sales had been made by Relf and Chew in 
a representative character, and it was his duty to inquire 
if they legally filed it. Not having done so, he has bought 
in his own wrong, and the title by which he claims the prop- 

must be annulled. - 

Mrs. Gaines, as the forced heir of her father, is entitled 
to such a portion of his estate as he could not deprive her | 
of, either by donations inter vivos or mortis causa. The 

| will of 1811 is not null on account of its being a donation 

| exceeding the quantum which the father could legally dispose 
of, but is only reducible to that quantum. The disposable 
quantum in this instance would be one-fifth of the aggregate 
of the decedent in the our- 
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_ We shall direct the decree of the court below to be re- 
versed, and adjudge that a decree shall be made in said court, 
in this suit, declaring that a lawful marriage was contracted | 
in Philadelphia, Pennsylvania, between Daniel Clark and 
Zulime Carriere, and that Myra Clark, now Myra Gaines, is 
the lawful and only child of that marriage. That the said 
Myra is the forced heir of her father, and is entitled to four- 

fifths of his estate, after the excessive donation in the will 
of 1811 is reduced to the disposable quantum which the 
father could legally give others. That the property described 
in the answer of the defendant, Mr. Patterson, is a part of 
the estate of Daniel Clark at the time of his death; that it 
was illegally sold by those who had no right or authority to 
make a sale of it; that the titles given by them to the pur- 
chaser, and by the purchaser to the defendant, Mr. Patterson, 
including those given by the buyer from the first purchaser 
to Mr. Patterson, are null and void, and that the same is 
liable, as part of the estate of Daniel Clark, to the legitime 
of the forced heir, and that the defendant, ree. eatter- 
son, shall surrender the same. | 


And among other things, it was “adjudged and declared, upon 
the evidence in this cause, that a lawful marriage was contracted 
and solemnized in Philadelphia, between the said. Daniel Clark 
and Zulime Carriere, and that Myra Clark, now Myra Clark 
Gaines, one of the complainants in this cause, is the lawful and 
only issue of the said marriage, and was at the death of her said 
father, Daniel Clark, his only legitimate child and heir at law.” 


This was the case of “Charles Patterson, Appellant, v. Ed- 
mund P. Gaines and Wife,” 6 Howard (47 U.S.) 550, decided at 
the January term, 1848. | 


| There was no dissent, but there is a footnote in the report 
that Chief Justice Taney did not sit, “a near family relative being 
interested in the event”; that Mr. Justice McLean, who wrote 
the opinion set forth in the last preceding chapter, “did not sit 
in this cause,” no reason being assigned; and that “Mr. Justice 
Catron did not sit in this cause, by reason of indisposition.”  _ 


One would naturally conclude from reading the opinion and 
the excerpts from the decree set out above, that the question of 
_ Mrs. Gaines’s legitimacy was finally settled by this Patterson case. 
But it was not. The decision was the beginning of a sharp divi- | 
sion in the Supreme Court, which ran on for ten years or * more, 
as will appear from the next two or three appeals. ; | 
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‘ FURTHER OF MYRA’S CLAIM AS LEGITIMATE HEIR ~ 

Gaines v. Relf (1851), 53 U. S. 472. 

There was no dissent from the decision in the Patterson case ‘ 

that Myra Clark Gaines was the legitimate child of Daniel Clark, 

and being such was entitled, under the law of Louisiana, to four- 

- fifths of whatever property of which he died possessed, as his 

heir at law, in total disregard of the will of 1813. The effect of 

that decision was that, under the laws of Louisiana, no man could 

by will deprive his legitimate child of her share of his estate, and 

that the will of 1811, by which Clark devised and bequeathed 

all his property to his mother, was inoperate to deprive Myra 
of four-fifths of his property. 


: It was also decided in that case that the executors had no 
authority, under the will of 1811,. to convey any of the property; 
that their authority as executors had expired long before they 
made the deeds, and that the deeds were absolutely void, and on 

their face gave notice to the purchasers that they were void; and 

- that part of the decision was never afterwards reversed. 


The effect of that decision was that Mrs. Gaines was the 
legitimate child of Daniel Clark, born in lawful wedlock, and 
that nothing stood in the way of a recovery by her, as such 
-. legitimate child, of at least four-fifths of whatever property in 
Louisiana of which he had died the owner. 


One would naturally suppose that that decision would be — 
adhered to and followed in all other later suits in which the 
same questions were involved. But while there was no dissenting 
opinion in the Patterson case, three of the nine judges did not — 
sit in that cause, and. of course the decision, if rigidly applied, 
applied only to the property claimed by Patterson, and could not 

apply of its own force to the property of other defendants unless 
the court determined so to apply it. | | 


| : - There were, about fifty defendants in the one case Mecuathe 
: | | by Mrs. Gaines against Chew and others. All of them except 
| _ Patterson demurred to her bill, and their demurrers raised ques- 

' tions which the judges of the Circuit Court were unwilling to 
decide until they had received the advice of the Supreme Court 
on how to decide them, and they certified those questions to the 
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Supreme Court for answer. The Supreme Court, in answering 
those questions, also ruled that all these demurrants must make 
answer to the bill. They did make answer, but not until the case 
against Patterson, who instead of joining in the demurrer had filed 


a separate answer and gone to trial, had been decided in the 


Supreme Court. While his case was pending, they had been dili- 
| gent to discover new evidence. | 


Their case came up for trial in the Circuit Court in 1850, 


and on February 21, 1850, the Circuit Court dismissed com- 


plainants’ bill, with costs. General Gaines died shortly before 


the case was tried, and Myra Clark Gaines remained the only 
complainant. The decision being against her, she appealed to the 
Supreme Court of the United States, and there the judgment of 
the Circuit Court was affirmed at the December term, 1851. — 


The case is entitled “Myra Clark Gaines, Appellant, v. 


Richard Relf and Beverly Chew, Executors of Daniel Clark, and | 


~ Others,” and is reported in 12 Howard (53 U. 8S.) 472. 


The opinion was written by Mr. Justice Catron, who did 


not sit in the Patterson case, in which the same questions were 


involved. Chief Justice Taney and Mr.-Justice McLean did not — 


take part in the decision, and Mr. Justice Wayne filed a vigorous 
dissenting opinion, in which Mr. Justice Daniel concurred. So 
that the decision was the decison of five of the nine judges. And 
a stranger fact is that three of the judges—Messrs. Justices 
Grier, McKinley and Nelson—who had concurred in the decision 
in Patterson’s case, concurred in the decision in this case. They 
could not consistently have done so rate in Celt —— the 
two decisions were not in conflict. 


| Mr. Justice Catron in his opinion in this (the Relf) case 

said that “the first and most important of the issues presented 
is that of the legitimacy of the complainant,” and that issue 
depends on the answer to the question “whether Zulime was 


Desgrange’s lawful wife in 1802 or 1803,” and whether “previous. 


to his marriage to her he lawfully married another woman, who 
was living when he married Zulime in 1794,” and “whether the 
evidence establishes such previous marriage and his consequent 
bigamy.”’ It is necessary to notice that he says these were the 
issues, because in the decision on the next appeal (Gaines v. 


Hennen, 65 U. S. 553) it is held that the decision in this (Relf’s) 


case did not conflict with the decision in Patterson’s case. For 
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these reasons, in order that the reader may see whether there 
was a conflict in the two decisions, a considerable part of the 
opinion of Mr. Justice Catron and more of the dissenting opinion 
of Mr. Justice Wayne are set forth, partly in substance, and 
partly in their own words. 


In the trial of the Patterson case, discussed in the last tase 
the decision on the issues of Myra’s legitimacy and Desgrange’s 
bigamy was based on the deposition of Madame Despau taken in 
1839, the deposition of Madame Caillavet taken in 1835, the depo- 
sition of Boisfontaine taken in 1835, the deposition of Bellechasse 
taken in 1834, the deposition of Harriet Harper taken in 1835, the 
deposition of Daniel W. Coxe taken in 1835, and the negative 
testimony of the numerous witnesses who testified that they had 
never heard that Daniel Clark was married and did not believe 
that a man of his prominence would have entered into a private 
and secret marriage with a woman of the reputed social stand- — 
ing of Zulime Desgrange. Also on the testimony of Chevalier De | 
la Croix that Daniel Clark when preparing his will of 1813 spoke 
of Myra as his “natural” child, who was the only witness who said 
that Clark had so characterized her. In t ase both the Circuit 
- Court and the Supreme Court had decide t Clark and Zulime 
were lawfuly married in 1802 or 1803, and Myra was his only 
legitimate child. | 


In the trial of the Relf (the present) case, these same deposi-. 
tions were produced in evidence, but much other evidence, or 
alleged evidence, was also produced. | 


The second deposition of Madame Despau, taken in 1845, 
and her third deposition, taken in 1849, and the second and third 
depositions of Madame Caillavet taken, respectively, in the sam 
years, were produced. Judge Catron in his opinion, said that 
the second and third depositions of these two sisters of Zulime 
“do not differ in any material degree from their foregoing gut 
sitions” used in the Patterson case. ) 


The second deposition of Harriet Harper, Seka in 1841, and 
her third deposition, taken in 1849, and the second deposition of 
Boisfontaine, and the second deposition of Bellechasse, taken in 
1837, and the last deposition of Colonel Davis, taken when he was 
eighty-one years of age, in which he stoutly denied. that he had 
ever said that Myra was a “natural” child and stated that at New 


: 
4 
d 
ns? 
. 
= 
>. 
‘ 
4 
| 
| 
% 
La 
¢ 
* 
“ 
ra 
a 
aki 
3 
2 
Pa 
> 4 
j 
4 
$ 


The Romance of American Courts : 215 


Orleans she was called “Myra Clark”, and at Philadelphia until 
her marriage “Myra Clark Davis,” were also admitted in evidence. 


__. There were fourteen of these depositions, and they were all 
produced by Mrs. Gaines in support of her claim that she was the 
legitimate child of Daniel Clark. She also offered in evidence the 
marriage certificate of Rev. William V. O’Brien, made in Latin 
in 1806, certifying that he had conjoined in matrimony “Jacobus 
Degrange and Barbara m Orci” in 1790. And she produced in 
evidence the deposition of Madame Benguerel, who in her deposi- 
tion had testified that Desgrange had admitted to her and her 
husband that he was lawfully married to another woman when 
he married Zulime Carriere. 


_It was admitted without dispute that Mrs. Gaines was the 
daughter of Zulime, and to sustain their defenses that Desgrange 


did not have a living wife when he married Zulime Carriere in 


the Cathedral Church, December 2, 1794, and that Clark and 
Zulime were never lawfully married or married at all, defendants 
again produced the great mass of negative evidence used in the 
Patterson case—the testimony of numerous witnesses that they 
did not believe that Clark was ever married— including the testi- 
mony of the sister of the woman at New Orleans (whose name 
is not given in the record) to the effect that Clark and her sister 
had become engaged to marry about eight months before his death, 


that the date of the marriage was set, and that it was not con- ) 


‘summated because Clark died about two months before the fixed 
date—which in a way contradicted the testimony of Boisfontaine 


and Bellechasse that Clark had said to them that he “‘would never . 


give Myra a step-mother.” 
The defendants also produced in evidence the first Siento 


of Daniel W. Coxe, taken in 1835. In that deposition Coxe had 


said nothing about a letter from Clark to him introducing Zulime, 
- spoke doubtfully of the age of Caroline, and professed to know 


nothing about the manner in which Zulime arrived in Phila- 
delphia in the year 1807, or how she continued there. They also 
offered his second deposition, taken in 1841, and his third depo- . 


sition, taken in 1849. In the second deposition, he stated that 
Madame Desgrange arrived in Philadelphia, in 1802, and pre- 
- sented herself to him, with a confidential letter of introduction 
from Clark to him which stated that the bearer was pregnant by 
him and asking that he provide for her lodging, nurses and proper 
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medical attention. To this and the third depositions were at- 
tached 72 letters addressed by Clark and others to him, showing 
the dates of Clark’s arrivals in Philadelphia and his departures — 
therefrom in 1802 and subsequent years. In the third deposition 
he stated, for the first time, that Zulime arrived in Philadelphia 
in 1807, sent for him and inquired about a rumor that Clark was 
courting Miss Caton, and that he thereupon confirmed the rumor, 
and stated that shortly afterwards she was married to Monsieur | 
Gardette. Besides the 72 letters attachecd to his depositions, a 
great number of letters from Clark to Coxe, or from Coxe to 
Clark, or from Coxe or Clark to Chew & Relf, or from them to 
. Coxe, were offered in evidence. Except to show the movements © 
of Clark in 1802 and 1803 they were of small value. — 


But in this third deposition (designated in some of the opin- 

ions as his “second”), taken when he was about eighty-three — 
years of age, Coxe for the first time testified that, upon a further — 
examination of his correspondence, he had discovered that Clark 
“was in Philadelphia from late in 1801 to the last of April, 1802, 
all of which time Zulime was there;” that a child was born in 
April, 1802, and given the name of Caroline; that shortly before 
her birth Clark had departed from Philadelphia, and returned 
soon after her birth; that immediately after arranging with him 
for the employment of nurses to care for the child, Clark had 
again departed, and in July revisited Philadelphia in a vessel 
from New Orleans, “Zulime being still there.” In his previous 
‘depositions he had said that Zulime had returned to New Orleans 
as soon after the birth of the child as she was in a condition to 
' travel; in this third deposition, he said that Zulime was “still 
there” when Clark revisited Philadelphia in July, 1802, and 
he said nothing about the time or manner of her departure, 
and he did not mention the name of Madame Despau, nor in 
any of his depositions did he mention her name except on her | 
visit with Zulime to Philadelphia in 1807. And in this third 
deposition he did not mention the letter of introduction from 
Clark to himself which he had previously testified he had re- 
_. ceived “in the early months of 1802,” though he said he still 

adhered to the things stated in the previous two. 


- Defendants also offered in evidence the power of elites 
which the four Carriere sisters had given to Desgrange on 
March 26, 1801, authorizing him to collect for ‘hem an — 
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in France, and also Zulime’s power of attorney to her brother- | 
in-law Caillavet, dated November 9, 1801, in which she described 
herself as Desgrange’s “legitimate wife,’ and the letter written | 
by Desgrange to Clark at Bordeaux in July, 1801, in which he 
said he expected to leave in a few days to Jain his family in 
New Orleans. | 


They also offered in evidence the records of the three court 
trials—the “criminal proceedings” in the ecclesiastical court be- 
fore Hasset, the canon, in September, 1802; the alimony suit 
brought by Fromentin in the name of Zulime against Desgrange 
in 1805; and the suit for divorce brought in 1806 by Maria Julia 
Carriere against Jerome Desgrange, based on his desertion of 
her on September 2, 1802, in which her marriage to him was 
annulled. 


They also: offered in evidence the letter which Mazureau, at _ 
Coxe’s request, had written to him in 1842—to which offer counsel 
for Mrs. Gaines did not: object. | 


Judge Catron, in his opinion, decided that “Madame Despau 
and Madame Caillavet are unworthy of credit.” He said: 


It is true beyond question that these two witnesses did 
know that their sister Desgrange went north to hide her © 
adultery; that she did delude her absent husband; that she 

_ did impose on him the mendacious tale that her sole business 

to the: North was to clear up doubts that had disturbed her 

mind about his having another wife. These facts they care- 

_ fully conceal in their depositions, and on the contrary swear 

- that she went north to get evidence of her husband’s bigamy 

and imposition on her. When they swore positively that 

Caroline was the child of Desgrange, they did know that he — 

had been in France, and his wife in New Orleans, and they 

_ had not seen each other for more than a year before the child 

- ° ‘was born; and Madame Despau could not be ignorant that 

Clark claimed the child as his\own, and that the mother ad- 

mitted the fact to Coxe. ... This child, with the knowledge 

of both of these witnesses, and certainly with the aid of one 

of them, if not both, was concealed in a foreign country, . 

where the mother went and was delivered; and then she re- 

turned home to New Orleans and presented herself to. society 

_ as an innocent and injured woman, and public indignation 
‘was turned on her husband for a supposed crime committed 
her. This is the ‘reality these witnesses conceal; 
roundly swearing that they knew this child to be — 8. 
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It appears that in the spring of 1801, Desgrange went 
to France to recover property coming by succession to his 
wife Zulime, and her sisters, from their parents, and lying 
at Bordeaux or in that neighborhood; and that he had not 
returned when Zulime and Madame Despau left New Orleans 
for New York. 

The ecclesiastical record states that he had been at home 
about two months before he was arrested; which was Sep- 
tember 4, 1802. He was therefore absent from his wife Zulime 

= about fifteen months. 

Desgrange went to France with a full power to 
business for his wife and her three sisters, in which the latter 
style him their brother-in-law; and when there, he wrote to 
Clark, in July, 1801, to assist his, Desgrange’s wife; ex- 
pressing his sympathies, forwarding a package for her, and 
regretting that he had not heard from her. He expressed 
the sincerest gratitude for Clark’s proffered kindness in pro- 
viding for and aiding Zulime in his absence. From these 
facts it is clear, we think, that at the time Desgrange left 
for Europe, he and his wife were on terms of intercourse 
and ordinary affection, and certainly not separated; and that 
the cause of their separation i is found in the connection formed 
by Clark and Zulime in Desgrange’s absence, Desgrange was 
a man somewhat advanced in life; he kept an humble shop 
for selling liquors and confectionery. His wife Zulime was 
about twenty-two years of age, and uncommonly handsome. 
In the face of these facts it is assumed that he brought from 
France with him an additional wife, and that another fol- 
lowed him; with both of whom and his third wife, Zulime, 
he was confronted before the authorities of the Church. 

It is palpable that the witnesses Despau and Caillavet 

_ swear to a plausible tale of fiction, leaving out taexcircum- 
stances of gross reality. These originated, beyond question, 
in profligacy of a highly dangerous and criminal character; 
that of a wife having committed adultery, and been delivered 
of a child, in the absence of her husband. | 


7 Many of these statements are based on conjecture or mere 
emabidiiin. There was no direct evidence that Desgrange “had 
been absent from his wife Zulime about fifteen months’ when 

- Caroline was born. There was no evidence, except that of Coxe, 
that Zulime had “been delivered of a child in the absence of her 
husband.” There was no evidence that Madame Despau knew that — 
“Clark claimed the child to be his own”. There was no evidence, 
except the testimony of Coxe, that Zulime “the mother had ad- 

-mitted the fact to Coxe,” and none, not even that of Coxe, that 
Madame Despau knew that Zulime had made such admission to 
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Coxe. There was no evidence that Desgrange had been contin- 
uously absent from New Orleans from the time of his departure 
for France in the spring of 1801, until about two months before 
his arrest on September 4, 1802. There was no evidence, except 
that of Coxe in his last deposition, that Coxe ever saw Madame 
Despau prior to 1807, and none that Madame Despau ever saw 
Caroline in Philadelphia, and none that she ever uttered a word 
about Caroline to any person in that city or anywhere else prior 
to the time her first deposition was taken in 1839. 


The testimony of Madame Despau indicates that the infancy 
and girlhood of Caroline were spent in New Orleans. There is 
- no word in any of her three depositions which, in the slightest 

degree, indicates that she knew that Caroline ever was in or 
near Philadelphia, except her statements, first made in 1839, 
that “she is married to a physician by the name of Barnes” and 
“since the death of Mr. Daniel Clark, Mr. Coxe and Mr. Hulings 
of Philadelphia gave her the name of ‘Caroline Clark’ and took 
her to Mr. Clark’s mother and introduced her as the daughter of 
her son.” 

And the same is true of Madame Caillavet’s testimony. 


The statement in Judge Catron’s opinion that ‘“‘Desgrange 
had been in France, and his wife in New Orleans, and they had — 
not seen each other for more than a year before the child was 
born,” is based on the testimony of Coxe that Zulime came to 
Philadelphia in the spring of 1802, and there Caroline was born 
shortly before Clark’s arrival about April 22nd, and upon the 
assumption that, because Desgrange went to France in the spring 
of 1801 and returned to New Orleans “a few months” before 
September 4, 1802, he had not in the meantime been in New 
Orleans. It ignores the statements in Desgrange’s letter to Clark 
written at Bordeaux in July, 1801, that “‘I expect to leave in a 
few days to join my family” and “I hope to return to Bordeaux 
in two or three months, to terminate my affairs here and to make | 
preparations to meet you.” There was no evidence that Des- 
grange did not leave Bordeaux “in a few days” to join his family 
in New Orleans after writing the letter, and none that he did. 
There was no evidence that he did not join his family in New 
Orleans, and “in two or three months” return. to Bordeaux, and 
none that he did. 


The only evidence that he returned to New Orleans “about 
two months before his arrest” on September 4, 1802 (or July, 
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1802), is the allegation in the charge or “citation”’ anid in the 
“criminal proceedings” in the ecclesiastical court, that he “had 
arrived from France a few months since.” 


The only evidence of where he was between the time he 
went to Europe in the spring of 1801 and his return to New 
Orleans “about two months before his arrest” on September 4, 
1802, is this letter written to Clark in July, 1801. In it he said, 
“T expect to leave in a few days to join my family.” The natural 
inference is that he did leave. A truthful man in Bordeaux, | 
with capabilities enough to collect an estate in litigation and to 
compose that well-written and anxious letter, would not have 
said he intended to leave that. place in a few days to join his 
family in New Orleans unless he intended to do that very thing. 
“A few days” did not mean a year. ‘The letter itself shows that 


~~ he had mind enough to comprehend that a statement that he 


expected to leave Bordeaux in a few days to join his family, 
which he in effect asked Clark to make known to his wife, would 
tend to increase her anxiety, if he postponed his return for a 

year. He said, not only that he expected to leave for New Orleans 
- in a few days, but that he expected to return “in two or three 
months” to terminate his affairs at Bordeaux and to make 
preparations to meet Clark. His plans were well outlined. He even 
_ - gave his reasons for leaving to join his family; he had not heard 
_ from his wife, which rendered. him “very uneasy.” Was he 

expecting her to give birth to a child? His letter tends to con- 
firm Madame Despau’s testimony that Caroline was born in 1801. 
If he returned to New Orleans “in a few days” after writing the 
letter in July, 1801, he was not “absent from his wife Zulime 
about fifteen months,” or even nine months, before Caroline’s 
birth, whether she was born in 1801 or in the rst half of April, 


1802. 


The learned judge accepted as | adusioatble evidence the paper 

found in the Cathedral Church in 1847, purporting to be the 
record of the ecclesiastical court and of the testimony of Barbara 
Jeanbelle, Maria Yllar, Maria Julia Carriere and Geronimo Des- — 
grange, taken in the “criminal proceedings” on September 6, 
1802, before Thomas Hasset, canon and presbyter of the bishopric. 


In her testimony as recorded in this paper Zulime had testi- 
fied that “about a year since” she left New Orleans “for 
Philadelphia and New York” to ascertain the truth of a report 
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that her husband was married to another woman in the North, 


and learned only that he had courted a woman, whose father not 
consenting to the match it did not take place. If her testimony 
that she went to Philadelphia and New York was true, she did 
not go to Philadelphia to give birth to a child and to hide both 
the child and its birth, and Coxe’s testimony was not true, for he 
testified that she came to Philadelphia, presented a letter of intro- 
duction, and as soon as she was able to travel after Caroline’s 
birth returned to New Orleans, and in no one of his three deposi- 
tions did he say that she came to Philadelphia from New York 
or was at New York on that trip. 


If her statement that she made this trip to the North “about 


a year since,” which would have been about September, 1801— 
about six months after Desgrange sailed for France—was true, 
Coxe’s testimony that she came to Philadelphia in the spring of 
1802, shortly before April 22nd, was not true. | 


These parts of her testimony, if Caroline was born on that 


trip, tend to confirm the testimony of Madame Despau that Caro- 


line was born in 1801, and that Caroline was Desgrange’s child. 


_ The testimony of Desgrange as set forth in this paper also 
tends to confirm Madame Despau’s testimony. He said that the 
principal reason why Maria Julia Carriere his wife “went to 
the North last year” was to ascertain the truth of a report that 


he was married to another woman. If she went to the North © 


“last year” she went in 1801, or a year before he testified on 
September 6, 1802. 


No witness said that Zulime was in the North after she 
went north on that trip until 1803, except Coxe and no witness, 
not even Coxe, testified that Madame Despau accompanied Zulime 
on that trip. The opinion of the learned judge ignors the words 
“about a year since” contained in the purported testimony of 
Zulime, and “last year” contained in that of Desgrange, but other- 
wise attributed absolute verity to the “ecclesiastical record” , and 
accepted it as admissible evidence. 


| The learned judge confused ‘the trips of Zulime to the “ 
North. He construes the evidence to mean that she made only _ 


one trip to the North in the years 1801 and 1808, and that on 
that one trip Madame Despau accompanied her and Caroline 
was born. Whereas if the “ecclesiastical record” can be accepted 
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as evidence, and if Coxe’s testimony can be believed, the evidence 
can be reasonably interpreted to mean that:Zulime made three 
trips to the North before the end of 1803: one “about a year 
since” or “last year,” which meant 1801; one in the spring of 
1802, on which she arrived at Philadelphia before April 22nd; 
and a third in the latter months of 1802 or in 1803, on which 


she was accompanied by Madame Despau and she and Clark ae 


were married. 


He accepts without question the testimony of le and fails 
to note its, contradictions. He says: “Daniel W. Coxe proves that 
Madame Desgrange brought him a letter of introduction from 
Clark, stating that she was then far gone in pregnancy; that she 
left Philadelphia as soon as it was prudent for her to travel, 
after -her’' confinement; that this happened, he thinks, in April 
of 1802; he says in another deposition that it was sometime in 
1802. Coxe was three times examined. Dates of letters from 
Clark to Coxe, and other evidence, show that the child was born 
as late as July, 1802”. But he fails to note how destructive of 
Coxe’s testimony that “other evidence” was. If letters from Clark | 
- to Coxe showed that Caroline was born “as late as July, 1802,” 
they impeached the whole of Coxe’s testimony relating to the 
birth of Caroline. They impeached the testimony of Madame Des- 
pau that Caroline was born in 1801. They did not impeach the 
_ alleged testimony of Zulime and Desgrange in the “ecclesiastical 
record” that Zulime went to the North “about a year since” to | 
ascertain if Desgrange had been previously married. They. did 
not impeach the testimony of Madame Despau that, after the © 
separation of Zulime from Desgrange and after Clark had pro- 
posed marriage to Zulime, she and Zulime went to the North 
to obtain record proof of Desgrange’s marriage to a former wife 
and while there Clark and Zulime were married. But while those 
letters did indicate that Caroline was Clark’s child, they left 
in dark uncertainty the date of Zulime’s trips to the North and 
the date of Caroline’s birth. It cannot be true that Zulime left 
Philadelphia for-New. Orleans as soon as she was able to travel | 
after Caroline’s birth, and that Caroline was born as late as July, 
- 1802, if Caroline was born before April 22, 1802. It cannot be 
‘ true that Caroline was born on the trip Zulime made to the North 

“about a year since,” or a year before September 6, 1802, if Caro- 
line was born as late as July, 1802. : | 
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Furthermore, if Caroline was born “as late as July, 1802,” 
and if the statement in the charge in “the ecclesiastical record” 
that Desgrange “arrived from France a few months since,” or 
the statement in the opinion that “he had been at home about 
two months before he was arrested” on September 4, 1802, were 
true, then Desgrange arrived in New Orleans on almost the very 
day Caroline was born. And there is not in all the evidence a 


single word indicating that Zulime was not in New Orleans when | 


_ Desgrange arrived there in July, 1802. If those statements were 
af true, Desgrange knew about the birth of Caroline when he testi- 
_ fied in the ecclesiastical court, and yet neither in his testimony, 

nor in the testimony of Zulime, nor in the charge or anywhere.else 

in the “ecclesiastical record,” is Caroline mentioned, or any ref- 

erence, direct or indirect, made to her. If Caroline was born as 

late as July, 1802, Desgrange, before he testified on September 6, 
1802, had a month or so to learn of her birth—from Zulime, who 

according to Judge Catron had not separated from Desgrange 

before he went to Europe, and who, according to Coxe, had left 

Philadelphia for New Orleans as soon as she was able to travel 

_after the child’s birth, and yet Desgrange in his testimony uttered 

not one word which imputed to Zulime any wrong-doing what- 

ever. He knew why she went north “last year’—to ascertain 

Ss if he was guilty of bigamy in marrying her—and having learned 
- from her that she did not believe the report, he was entirely sat- 


isfieda—so completely satisfied that he did not think it necessary’ 


to obtain any further evidence to disprove the charge. He ap- 
parently had complete confidence in her, and no anxiety or doubt 
about Caroline being his child. If that “paper,” or the record 
ag of the ecclesiastical court, was true, they were apparently living 


together, in full accord, on September 6, 1802. Their testimonies 


agreed in every particular; and how is it possible for any one 
to read the testimony of both, as set forth in Chapter IX, and 
conclude that, if they swore to the truth, there was any discord 
‘between them in September, 1802? 


Those letters, instead of clarifying the movements of Zulime, 
injected mystery and confusion and uncertainty into the case, 
and should have largely relieved Madame Despau and Madame 
Caillavet of the harsh charge that they were unworthy of credit. 


ig The learned judge ruled that the copy of the “ecclesiastical 
r record” found in the Cathedral Church in 1847 imported absolute 
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| 
verity and showed that Desgrange never 


married to Barbara Jeanbelle, and was not guilty of bigamy. 


He decided that Madame Despau went to the North with :. 
Zulime and was with her there when Caroline was born, although © 
Coxe did not testify, in any one of his depositions, that Madame © 


’ Despau had accompanied Zulime to Philadelphia at any time prior 


to 1807, and although Coxe in his first deposition, taken in 1835, 
four years before Madame Despau had ever testified in the case, 
said nothing of the letter of introduction from Clark to him, and 
spoke doubtfully of the age of Caroline, and no other witness, 
except Madame Despau and Madame Caillavet, testified that 
Madame Despau ever was in Philadelphia prior to 1807. 


He ruled that the marriage “certificate of William V. O’Brién _ 


_ is inadmissible, and must be disregarded,” and that “the ecclesi- 


astical record -overthrows -the feeble and discredited evidence, 
introduced by complainant, to prove the bigamy of Desgrange by 
marrying Marie Julia Carriere in 1794, and establishes the fact 
that Desgrange was her lawful husband in 1802 or 1803, when © 
complainant alleges Clark married her mother.” . | 


_/ He ruled that the record of the suit of 1805, brought by 
’ Fromentin, in the name of Zulime C. Desgrange, against Jerome 


Desgrange, for alimony, showed that Zulime “was Desgrange’s | 


, \_ lawful wife at the time it is alleged she married Clark.” 


He ruled that the “record of the suit of Zulime Carriere 
against Jerome Desgrange, prosecuted in 1806 in the County 
Court of New Orleans, proves nothing and is incompetent,” 
_ although that record was introduced in evidence by the defendants, 


~ and the manifest purpose of the suit was to annul her marriage 


with Desgrange as viod ab initio because of his bigamy, and the 
manifest meaning of the judgment in her favor was that Des- 
grange had been guilty of bigamy in marrying her and for that 
reason her marriage to him had always been vor, and ‘was an- 
nulled. 


Having reached the: conclusion that “Madame eae and 
Madame Caillavet are unworthy of credit,” the learned judge 
ignored altogether the testimony of Harriet Harper and Bois-— 
fontaine and ruled the depositions of Bellechasse and. Madame 
Benguerel “obviously state hearsay and rumor, and are worth 


nothing,” although Madame Benguerel, who had no interest in = 
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the case, testified that Desgrange had admitted to her and her 
husband that he had a living lawful wife when he — him- 
self upon Zulime. 


| He concluded, and the court decided, ‘that “therefore the com- 
plainant is not the lawful heir of Daniel Clark, and can inherit 
nothing from him,” and “that the decree of this court in Charles 
Patterson’s case does not affect these defendants, because they 
were not parties to it.” And it was “ordered that the decree of 
the Circuit Court be affirmed, and the bill dismissed.” _ 


| The same decision was announced in two other cases heard 
- at the same term: Gaines v. De la Croix, Relf and Chew, and 
Gaines v. Kenner, Minor, Relf, Chew et al. These cases “depended 
on the same facts as the one in which the opinion” of Judge Catron 
was written, and “the decree of the Circuit Court” was affirmed 
in both of them. | | 


Thus, Mrs. Gaines had lost in three cases, and if that decision 
stood she had lost everything for which she had been suing since 
1834. The purpose of her suits had been to establish by court 
decree that she was legitimately born. In the Patterson case the 
Circuit Court and the Supreme Court had decreed that she was 
the legitimate child of Daniel Clark, and now the same courts 
had decreed that Daniel Clark and her mother were never law- 
fully married, and that she was a base-born woman. If that decree — 
. Stood, she was forever undone. If it stood, she could not recover 
as an heir at law of Daniel Clark, because, under the laws of 
Louisiana, she could inherit no part of his estate unless she were 
his legitimate child; and it was of the gravest doubt whether she 
could take anything under his will of 1813, which devised to her 
all his property, because the same laws seemed to prohibit a father 
from making a will devising any more property to an illegitimate 
child than was necessary for the proper maintenance of the child 
during minority. In fact, her attorneys, in their briefs, because 
of the uncertain meaning of these confusing laws, had admitted, 
arguendo to be sure, that the will of 1813 was “a simple nullity” 
if Myra “was a bastard.” It is true that the Supreme Court sub- 
sequently held that the laws of Louisiana did not render invalid 
a devise to an illegitimate child if the testator had married in 
-- good faith and in his will acknowledged the devisee to be his 
legitimate child, but when this Relf decision was rendered that 
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was not supposed to be the law, but it was then generally admitted 
- that the will of 1813 was totally void if Myra was an adulterous 
bastard. 


: While one may have great difficulty in concluding that the 
decision on the main issue—the legitimacy of Myra—was wrong, 
it yet remains true that the facts established by the evidence 
were not correctly stated by the learned judge. The brushing 
aside, without distinguishing, the prior decision in Patterson’s 
case, where it had been distinctly and clearly held that Clark and 
Zulime had been lawfully married and that Myra was their 
legitimate child, was shameful. The decision resembled an ez 
_ eathedra pronouncement more than it did a judicial adjudication 
_ of disputed facts. Myra was pronounced illegitimate, not on the 
ground that her parents were never married, but on the ground 
that the facts pertaining to the birth of Caroline stated by her 
aunts were not as full and specific as those stated by Coxe; the 
decision that Myra was not legitimate was largely based on the 
conclusion that Caroline was Clark’s illegitimate child—which 
was a collateral, and not the real issue. 


The decision called for a dissenting opinion. And a strong 
one was filed. It was written by Mr. Justice Wayne. It is too 
long to quote in full. It occupies 58 pages in the published official 
report. He at least considered all the. evidence, and with an 
unprejudiced and judicial mind. Only so'much of the opinion is 
here quoted as is necessary to show on what grounds the dissent 
was based. Among many other things, Judge Wayne said: Gd 


I dissent from the judgment just given. I believé that 
the case of the complainant has been proved beyond a rea- 
sonable doubt, as the law requires it to be done. : 


I think it has been proved that Myra Clark Glogs is 
the only child of her father, Daniel Clark, by his marriage 
with her mother, Zulime Carriere. That when the marriage 
took place, the parties were willing to contract, able to con- 
tract, and that they did contract marriage in Pennsylvania ) 

: according to the laws of that State, in. 1802. I think also — 
that there was nothing then or now in the laws of Louisiana 
which lessens in any way the validity of that marriage. 


The complainant shows by competent testimony suffi- 
cient to establish the fact that Desgrange was a married 


man, with a wife alive, when he married her mother. ‘Such . 


| being the fact, their marriage was void ab initio, and she was 
_- at liberty to marry with another as if no such connection 
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had ever existed between Desgrange and herself. In other 
words, such a connection, though entered into according to 
the forms of marriage, makes no impediment by the civil, 
the canon, or common law, in the way of a second marriage 
by the party imposed upon. | 
The defendants, to maintain their denial of the marriage ' 
between the father and mother of the complainant. . . put in i 
evidence certain papers relating to the marriage with Des- 
grange, and its continuance after the alleged marriage of 
Zulime with Clark. Those papers are, 1st, One termed an 
ecclesiastical prosecution of Desgrange for bigamy in 1802; 
2d, The proceedings of a court in Louisiana in 1805 at the 
instance of Zulime against Desgrange for alimony; 3rd, An 
imperfect record of a suit brought by complainant’s mother 
in 1806 in her maiden name against the name of Desgrange, 
for a divorce or sentence of nullity of their marriage, in | | 
_ which there was a judgment against him, and in her favor. | | 
This last record stands in this suit upon a~ different | 
footing from the ecclesiastical proceedings, inasmuch as it is : 
properly authenticated to make it evidence as a judicial | 
record, and the other is not so. Also, because the defendants 
introduce it and declare it in their answers to be a petition | 7 
by the complainant’s mother to a competent tribunal of New | 1s 
Orleans, therein representing herself as the wife of Des- | 7 
grange, and praying for a divorce and dissolution of the 4 if 
bonds of matrimony existing between her and Desgrange, a a 
which was subsequently decreed, after the birth of the com- | is 
plainant. The defendants, having alleged in their answers a | q 
divorce between Desgrange and her mother by a competent 
tribunal, cannot now be permitted to disclaim it, for, though 
the petition in that case has not been returned with the rest 
of the record, on account of its loss, its objects and purposes 
are made out both by external and internal proofs in what 
remains,.as the law requires the loss of the whole or of a 
part of a judicial record to be supplied, and in that way it is 
‘shown to have been a petition for a sentence of nullity of 
her marriage with on: account of its 
invalidity. 


The learned judge then inna “to state the kind of testi- 

mony” upon which the parties respectively relied. He quoted the 

he ty testimony of Madame Despau and Madame Caillavet in full, as 
ot out in Chapter VII, and then said: 


| ' It is worthy of notice, too, that the testimony of Madame 

; Despau was taken three times, at long intervals. It is ad- 
mitted that she does not contradict herself in anything she 

- gaid in her first examination, and that she did not after- 
wards than she: did at first. But the 
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conclusive answer to the objection against her credit is, that 
she is sustained by other witnesses in all respects, except as 
to the fact of the marriage, of which.she was a witness, and 


' of which they were not, but which they swear was admitted 
_ to them by Mr. Clark. 


-. The next objection to the credit of the witness, and 
that most relied upon by the court for discrediting her testi- 
mony, and also that of her sister, Madame Caillavet, is that 
neither of them, in giving the account of the purpose for 
which Madame Despau and Zulime left New Orleans for New 
York, in°1801, tell that Zulime was than enciente by Clark, 
and went there to be confined. There is no doubt that Zulime 
gave birth, in Philadelphia, during that absence from New 
Orleans, to the child known in the record maidenly as Caroline 
Clark, and afterwards as Mrs. Barnes. But as to the time 
of the birth of that child, there is nothing in the record con- 


-flicting with any probability against the declaration of 


Madame Despau, that it took place in 1801, notwithstanding 
the uncertain statement made by Mr. Coxe, of her birth 
having been in 1802, which last date has been used to show . 
that Caroline was the child of Mr. Clark, and could not have 
been the child of Desgrange, on account of the latter’s ab- 


‘sence in France. 


Before, however, a witness (as Madame Despau) will 
be discredited by an omission to state a fact of the kind 
mentioned, it is necessary to look at the interrogatories put 


to her by ‘counsel on both sides of a cause, to determine if _ 


they called for such an answer either directly or indirectly 
and that it had been purposely withheld. Or that the fact 
was an issue between the parties, and that a question to 
elicit it had been reluctantly answered by the witness. I have 
more than carefully examined the interrogatories which 
Madame Despau and Madame Caillavet were asked to answer, 
without finding in any one of them anything relating to the 
point, that Zulime left New Orleans to be confined at the 
North. And if there had been such a question, it would have 
been suppressed by the court, on account of its irrelevancy 
to the issues between the parties as they are made by the 
bill and answers of defendants. The fact of Zulime’s con- 
finement in Philadelphia is not alluded to in either bill or 
answer, and though disclosed in the testimony of Coxe, in 


the way it is, it cannot be used to discredit the witness, or 


to bear upon the subsequent Marriage between Clark and 
Zulime, which is the point at issue. There is nothing in the 


evidence of either of the aunts of the complainant showing 


that either had wilfully suppressed Zulime’s confinement, to 
the injury of the defendants or with an intention to conceal 
it; or that they knew Caroline was the child of Clark, and 


: not the child of Desgrange. | 
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Indeed, if the then law of Louisiana is to be decisive of 
the paternity of a child born during the marriage of parties, 
Caroline would be considered the child of Desgrange, for 


as the time of her birth is not established, on account of dif- 
ferences between witnesses in respect to it, and the absence | 


of Desgrange in its beginning being equally uncertain ac- 
- cording to the proofs in the case, no inference can be drawn 
of such a time of absence as precludes the possibility of access 
between husband and wife. Besides, as: there is no proof in 
this case when Desgrange sailed for France upon his mission 
to settle the Carriere estate, the first heard from him there 
being as late as July, 1801, in his letter to Mr. Clark, even 
allowing Coxe’s conjecture to be certain that Caroline was 
born in the spring of 1802, and not in 1801 as the other 
witnesses say she was, she would by the law of Louisiana 
at that time, be adjudged to be the child of Desgrange, as 
that law declares a child born in ten months of wedlock to be 


legitimate; and there could be no legal foundation to exclude | 


her from that paternity on account of the absence of Des- 
grange. In this point of view, the witnesses cannot be charged 


with the suppression of the fact of the confinement of Zulime — 


in Philadelphia, and that it was done to conceal from Des- 
grange that she had conceived and borne a child in his ab- 
sence. They are not therefore liable to be discredited in that 
way, by connecting it with the ecclesiastical paper, which 
was both inadmissible and worthless to establish the validity 
of marriage between Desgrange and Zulime. In an inquiry 
to deprive a child born in wedlock of legitimacy on account 
- of the non-access of the husband, the law requires certainty 
as to the time of absence, and without it a child’s filiation 
and its inheritance cannot be taken from it, by any com- 
parison of witnesses of inferences from evidence. In such 
a case there must be dates, not as to a day or a month, but 
that time enough has passed from the absence of the husband 
- and birth of a child, to make it certain he could not have been 
the father of it. - 

The testimony of Mr. Coxe is relied upon 
to establish that Madame Despau had wilfully suppressed the 
fact of her sister’s confinement in Philadelphia, and that 
‘upon that account she could be discredited. Let it be remem- 
bered that the point under discussion is not whether Caro- 
_ jine is the child of Clark or Desgrange, but whether Madame 


' Despau committed perjury in saying that she was one of the © 


children of Desgrange, and that she purposely and corruptly 


concealed and withheld the fact of Zulime’s confinement with | 


Caroline in Philadelphia. By what principle, then, I ask, is 
it that the unsworn declaration of Clark, now repeated by 
Coxe, could have been used to discredit Madame Despau’s 
sworn evidence concerning a transaction in which Coxe dis- 
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Clark to have been the criminal transgressor, and 


Madame Despau, at most only as the attendant of a frail 
sister in her TT? and to shelter her and her family from — 


disgrace? . 


Here we from Coxe, Clark’s of an of- 


_ fense, subjecting him to stripes and the galleys, used to dis- 


credit a sworn witness guiltless of any offense against the 
law, and who as to the fact related by Coxe may have been 


~ ag much a victim of Clark’s contrivance as Zulime had been — 


of his seduction. 

If it be true that Clark was the father of Caroline, it is 
probable, enough to relieve this witness from the imputation 
of having wilfully concealed the fact of Zulime’s confinement 


- and her knowledge that Caroline was the child of Clark, that 


Clark, in the absence of Desgrange in France, arranged 
matters for her confinement in Philadelphia, with the pur- 
pose of having inquiries made concerning the validity of her . 
marriage with Desgrange, or only pretendingly so, without 


communicating to the witness that he was the father of her 


sister’s child, conceived and to be born in Desgrange’s ab- 
sence, with the view of protecting both herself and its mother 
from disgrace, and both of them from prosecution upon the 
return of the deluded husband. Concealment of its birth by 
the child having been left in Philadelphia, was obviously the 
motive of Clark and Zulime. When that was determined upon 
after the birth of Caroline, her filiation might have been 
obvious enough to the witness, but as there is no proof that 
it had ever been previously communicated to her by Clark 


| - or Zulime, it does not conflict at all with her. declaration that 


the object of her going to the North with her sister was to 
procure proofs of the previous marriage of Desgrange. And 
if it be as it is said by those who discredit her that Caroline 
was not born until June, 1802, there had been at the time 
of her departure from New Orleans no such developments 
of Zulime’s pregnancy as necessarily to disclose it to Madame 


Despau or any one else. It is in proof in the record, that _ 


Madame Despau and Zulime left New Orleans in 1801, — ) 
Clark followed them and was in Philadelphia before the exp 


ration of that year and for three months of 1802, or ‘until 


sometime in April. It is not- unreasonable then, when the 
credit of a witness depends upon the concealment of a single 
fact; that under such circumstances her ignorance of it should 


> be implied until nature pregnantly disclosed it. 


Further, from Mr. Coxe’s narrative it does not appear 


that Madame Despau was ever present at his interviews with . 
_ her sister, or that he ever had. an interview with her. And | 
-it does appear that when Zulime delivered to him the letter © 


of which he speaks Madame Despau was not present. It 


 eannot, then, be assumed, as - has been, without further 
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_ testimony to bring the knowledge of it home to her, that she 
knew anything about that letter, or that Mr. Clark had said 
he was the father of Caroline, or of any of those arrange- 
ments made by Coxe for Zulime’s comfort. Her purpose, 
then, for accompanying her sister to the North, as it is told 
by herself, ought to have been relied upon, because it is 
unaffected by any statement made by Coxe, of xs decla- 
rations to him. 


Madame Despau says she was present at: the birth of 
Caroline, and that it took place in 1801. This is all that she 
does say which can connect her in any way with her sister’s 
confinement with that child. Mr. Coxe is the only witness 
who says that the child was born in 1802, shortly after 
Clark’s departure from Philadelphia. 


Upon the testimony of Mr. Coxe, I make heise a remark 
— to show: how little reliance can be put in his memory as to 
the time when Zulime presented to him the letter of intro- 
duction of which he speaks, or the time of Caroline’s birth, 
or as to Clark’s visits to Philadelphia, except that immedi- 
ately preceding his departure for Europe. In his first exami- 
- nation, he did not state, I suppose he did not remember, what 
_ he did state in his second, subsequently disclosed by his cor- 
respondence ‘with Clark, that Clark had been in Philadelphia 
from late in 1801 to the last of April, 1802, all of’ which 
time Zulime was there; that it was in April that Clark 
returned to New Orleans and afterwards revisited Phila- 
_ delphia in July, 1802, Zulime being still there, on his way to 
Europe. When he speaks, too, of the birth of Caroline, he 
_ does not do so with certainty, but only as he believes. There 
then is no cause for using a part of his testimony to dis- 

credit Madame Despau. . | 


Im the different sientdeonteni of this witness, there were 
_long intervals between them, without any variation in any 
particular but one. That is that in her last examination she 
stated that there -were circumstances which made her think 
it not improbable that the marriage between Clark and 
- Zulime had taken place in 1802, and that she had previously 
- gaid it took place in 1803. Such a difference might have been 
decisive against her veracity, had it been connected with 
anything else in her testimony which made it probable that it 
was an alteration with an untruthful intention. It was not 
pretended that, such was the case, but for the purpose of 
raising a suspicion against her, it was intimated that she 
had learned from some source that the defendants could or 
had proved that Clark had not been in Philadelphia in 1803. 
Before such an insinuation can be regarded by the court as 
entitled to. its notice, it must be shown that it has some 
_. foundation. Her evidence did not furnish it. It is disclaimed 
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- that complainants’ counsel furnished it. The difference in 
the deposition of the witness may be satisfactorily accounted 
for. She is speaking of the time of an occurrence which took 
place more than forty years before, in connection with its 
locality, the presence of the parties there, their return to — 

-New Orleans after it, the cause of their return in connection 

with transactions, the larger portion of which she relates 
correctly, which the defendants have proved happened in 
1802. In respect to Clark’s being in Philadelphia, and of his 
having followed the departure of herself and Zulime from 
New Orleans in 1801, she is confirmed by the proofs fur- 
nished by defendants, which show that he was in Philadelphia 
when they were there for several months beginning in 1801 
and extending to April, 1802, and also in July, 1802, until 
he sailed for Europe in August of that year. In all of this 
the testimony of Mr. Coxe concurs and that witness also 
speaks uncertainly as to time in several particulars, relating 
to Clark and Zulime, with the reserve and caution of old age 
concerning events happening in the middle time of. life when 
it is engrossed in the cares and perplexities of business. 

The statements of Mr. Justice Wayne, in this dissenting 
opinion, that “there is no doubt that Zulime gave birth, in Phila- 
delphia, to the child known in the record maidenly as Caroline 
- Clark;” that Zulime and Madame Despau left New Orleans for 
New York “‘in 1801” to obtain record proof of Desgrange’s former 
marriage, and that Caroline was born “in Philadelphia during 
that absence from New Orleans ;” and that “it is in proof in the 
record that Madame Despau and Zulime left New Orleans in 1801, 
_ that Clark followed them and was in Philadelphia before the ex- 
piration of that year and for three months of 1802, or until some- 
time in April,” are largely based on the testimony of Coxe. They 
concede to his testimony a probative force to which it was not 
entitled. The concession was perhaps made, by way of argu- 
ment, to demonstrate that, even if all the facts contained in the 
statements were conceded to be true, as Judge Catron had stated 
them to be, still they did not tend to impeach the credibility of 
either Madame Despau or Madame Caillavet on the main issue 
that Clark and Zulime were actually married in Philadelphia in 
1802 or 1808. But as statements of facts they were oo 
too liberal. 


It may be conceded that Caroline was born in Philadelphia, 
but there was no testimony except that of Coxe that she was born © 
there: it is an inference drawn from the fact that, so far as 
the evidence showed, she was in Philadelphia from her earliest 
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childhood until her marrige to Dr. Barnes. But if Caroline was 
born in Philadelphia and the testimony of Madame Despau and 
Madame Caillavet was true, she was born in 1801 and Madame 
Despau went to Philadelphia with Zulime in order that she might 


be born there, for both aunts testified that she was born in 1801 


and Madame Despau that she was present at her birth. | 


But there was no evidence, except that of Coxe, that Zulime 
and Madame Despau left New Orleans for New York “in 1801” 
to obtain record proof of Desgrange’s former marriage, and that 
Caroline was born “in Philadelphia during that absence from 
New Orleans;” and the testimony of Coxe contained so many 
contradictory and inconsistent statements as to make it difficult 


to attribute absolute verity to any part of it. All the believable 
evidence was to the contrary. The evidence does not show that 


Caroline was born on the trip the two sisters made to New 
York to obtain the record proof; it shows that Zulime and Clark 


* were married on that trip, but it does not show that Caroline was — 


born on that trip. The evidence shows that Zulime withdrew or 
separated from Desgrange on or before September 2, 1802; that 
after their separation Clark made proposals of marriage for her 
to her family; that before the proposals were accepted it was 
deemed essential that record proof of Desgrange’s former mar- 
- riage be obtained, and then it was that Zulime and Madame Des- 
- pau went to New York to obtain the record proof, and that it was 
on that trip that Clark and Zulime were married. This much at 
least is shown by the facts set forth in Chapter XI. - 


Both opinions in this case confuse the trips made to the North 
by the two sisters. It is assumed in both that they made only one 
such trip and that on that one trip Caroline was born and Clark. 
and Zulime were married, if married at all; whereas, it is plain 
“that if Caroline was born in Philadelphia and the two sisters 
went to that city in 1801 in order that she might be born there, 
they went to the North again after her birth, and after Clark 
had made proposals of marriage for Zulime, to obtain record proof 
of Desgrange’s bigamy. | | | 


Madame Despau described a trip to the North to obtain rec- 
ord: proof of Desgrange’s bigamy and says that it was on that 
trip that Clark and Zulime were married, and that after the mar- 
riage she and Zulime returned to New Orleans on learning that 
Desgrange’s lawful wife had arrived there and detected and ex- 
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posed his bigamy, and that Desgrange was prosecuted, condemned, 
‘cast into prison, escaped and fied the country, and that this trial 
and escape happened not a great while before. the close of the 
Spanish government in Louisiana in December, 1808. Her testi- 
mony is confirmed by the specific and positive testimony of Mad- 
ame Caillavet, Madame Benguerel and Bellechasse. The defect in 
this testimony was that it did not state in what court the trial 
occurred, and no record of it was ever produced. It was shown 
that the trial took place before “Casacalvo, the governor” (not 
Caisergueres) in 1802 or 1808, but the record was not found, it 
being shown that “almost all the Spanish documents, up to the 
20th of December, 1803, were taken away by the Spanish author- 
ities, sent to Spain, or the island of Cuba.” In this confused state 
of the evidence it could not be determined with certainty that the 
testimony of Madame Despau and Madame Caillavet that Caroline 
was born in 1801 was unworthy of belief. | 


Their testimony on the point objected to by. j udge Catron 
ought to have been cleared up for the subsequent trials. It could 
have been. It had been the same ever since 1839. A few questions | 
asked of them, by the attorneys for either plaintiff or defendants, 
_ would have shown their statements about the trips the two sisters 

made to the North, and about the place of Caroline’s birth, and 
- about the trial and condemnation of Desgrange, to be either true 
or false. But no such attempt was made, and that it was not made 
is one of the mysteries of the Gaines Case. In that respect the 
case was poorly tried. No competent lawyer in modern times 
- would have permitted his case to go to judgment after the objec- 

tions made by Judge Catron and the above statements made by 
- Judge Wayne had been made, until such uncertainties had been | 
cleared up. The result was, that this confusion runs all through _ 
the Gaines Case, and it cannot be said with certainty in what 
year Caroline was born, unless absolute verity be attributed to 
the testimony of Madame Despau and Madame Caillavet that she | 
was born in 1801, but it can be inferred by putting together dif- 
ferent statements in the testimony of Madame Despau that er 
and Zulime were married in July or August, 1802. _ 


* But it is now time to say that, not only in this (the Relf) 
case, but in the opinions in the succeeding cases, too much 
importance was given to the evidence pertaining to Caroline. 
Whether she was Clark’s child was a mere collateral issue: if 
the testimony’ of Coxe, Madame Despau and Madame Caillavet 
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pertaining to her—to the time, place and circumstances of her 


_ birth, and to the question whether she was Desgrange’s child or 
Clark’s child—had been accepted in whole or in part, or rejected 


in whole or in part, its acceptance or rejection would not have 
proved or. disproved Desgrange’s former marriage, or proved or 
disproved an actual marriage between Clark and Zulime, or the 
legitimacy or illegitimacy of Myra. | 


Mr. J ustice Wayne, having reached the conclusion that there 
was no evidence to support Mr. Justice Catron’s decision that 


“Madame Despau and Madame Caillavet are unworthy of 
with his dissenting opinion, thus: 


Hitherto my object has been to show that Madame Des- 

_ pau cannot be discredited by anything contradictory in her 
~ evidence, or by anything offered exterior from it, or by any 
contradiction of her by any other witness. It is admitted by 


_ all of my brethren that there is no contradiction of herself 


in all of her examinations. No witness disproves any fact 
stated by her. It is not shown that she made any statements 
out of court contrary to her testimony at the trial. Her char- 
acter for veracity is shown by an exemplary life, sustained 
and carried through forty years into a respected old age. 


I think that her testimony, corroborated, as it is, in its 


most material particular, by four other witnesses, who are 


‘not impeached at all by circumstances in the case, or by any 

_ attempt to discredit them, and two of whom the defendant’s 
' witnesses declare were men of standing and high character, 
_ prove the marriage between the complainant’s mother and 
father as fully as such a transaction can be ascertained by 

- proofs, and in the way which has always hitherto been ad- 
_ judicated by courts, to be sufficient to establish marriage in 
cases of this kind. The corroborating evidence, are the state- 

| ments of Madame Caillavet, that Clark made proposals of 


marriage for Zulime to her family, after her voluntary with- — 


drawal from Desgrange, upon her hearing that he had then 

a previous wife alive. That Clark acknowledged to her the 
marriage afterwards, and that Zulime did the same. The 
oath of Mrs. Harper, who nursed the complainant as the 
friend of her father, that Clark repeatedly acknowledged to 
her that Myra was his lawful child. The will which he made 

in her favor a short time before his death, which Mrs. Harper 

- gaw and read, in which he made Myra his universal legatee, 
- terming her in it his lawful child. The proof by several wit- 
nesses that such a will was made by him, which no one can 


- doubt whose mind is open to the proper bearing of testimony 


in ascertaining truth. His sonerae about — will and the 
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object of it, when conscious that he was within the grasp 
of death without a hope of a reprieve, in that last moment 
of life here, when that which presses most upon the parting 
spirit, is revealed in its naked truth; Clark then said, that 
Myra was his legitimate child, that he had made her the suc- 
cessor of his whole estate. With dying words pointed out 
where the will would be found, and directed with all the 


earnestness of his condition, that it might be delivered as 


soon as he died, to him who had promised to be her tutor and 


_ guardian, to whose hands she was confided to be brought up 
in the rank and condition of her legitimate paternity, as the 


dearest and last object of her father’s affection. Mrs. Smyth 
(Harriet Harper) says that Clark always spoke of Myra to 
her as his legitimate daughter, before he made the will of 
1813, then so describing her in the will, and afterwards in 
their conversation about her. This witness, in her answer 
to the tenth cross-interrogatory, gives the cause. of the final | 
separation between Clark and Zulime. It is, that when Mr. 
Clark was absent in Washington, individuals had, or supposed 
they had, a great interest in dissolving his connection with 
the mother of his child, commenced a plan of breaking it up, 
by writing to Mr. Clark imputations against her, and by 
filling her mind with unfavorable impressions against him, 
till at length his mind was so poisoned, that when he arrived 


-in New Orleans she and he had a severe quarrel, and sepa- 


rated. She immediately after this left New Orleans. Madame | 
Caillavet swears that she was not present at the marriage 
of Clark and Zulime, but says, “I do know that Clark made 
proposals of marriage for my sister, and subsequently Zulime > 
wrote to me that she and Clark were married. Mr. Clark’s 
proposals of marriage were made after it became known that 
her marriage with Mr. Desgrange was void, from the fact 
of his having then and at the time of his marrying her a > 

living wife. These proposals were deferred being accepted, . 
till the record proof of Desgrange’s previous marriage could 
be obtained, and Zulime and Madame Despau sailed for the 
north of the United States, to obtain the record proof. Mr. 


‘Clark acknowledged her to me as his lawful child.” Pierre 


Baron Boisfontaine, after reciting with much minuteness, 
circumstances connected with the will of 1813, says, Clark 
spoke to him of Myra as his legitimate child, and in speaking 
to him of her mother, he says, “he spoke of her with great 

respect, and frequently told me after her marriage with ~ 
Gardette, that he would have made his marriage with her 
public, if that barrier had not been made, and frequently 
lamented to me that this barrier had been made, but that 
she was blameless.” Col. Bellechasse also says, that Clark 
repeatedly acknowledged to him that Myra was his legitimate 
child, and styled her in his will of 1813, his legitimate daugh- 
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ter. This witness also gives a very full account of the will 7 
of 1813. I have cited only so much of the testimony of these ; 
witnesses, as is confirmatory of the testimony of Madame 3 
Despau, in respect to the marriage of Clark with her sister, 

and of Clark’s acknowledgment to others of his marriage with 

Zulime, and of their child’s legitimacy. 


And now it may well be asked, upon what rule of evi- 
dence it is, that the testimony of Mr. Coxe, standing as he 
does in this case in the same legal relation as a witness, with 
Madame Despau, can be used to discredit both her and her | 
sister Madame Caillavet. There is no contradiction by him 
of any fact stated by them or either of them. No conflict 
between them in any one point, unless it be, the differences 

\ between himself and Madame Despau, as to the time of the 
| birth of Caroline, and the time of Mr. Clark’s being in Phila- 
delphia in the last of 1801, until April, 1802, in which Madame ; 
Despau is confirmed by Mr. Clark’s correspondence with Mr. a 
Coxe, furnished by the latter for the defence in this case. i 
Indeed, the witnesses, though speaking of the same persons, 
are testifying to different transactions in their history. Mr. 
Coxe to a connection between Mr. Clark and Zulime, founded 
upon Mr. Clark’s declarations of it to him, and Zulime’s 
acknowledgment by her delivery to him of Mr. Clark’s 
letter, his assistance to her in consequence of it, his prepara- 
tions for her delivery and the birth of Caroline, and Clark’s 
subsequent recognition of that child as his; and Madame 
Despau, of a fact of marriage happening afterwards, Mad- 
ame Despau being present at it; and Madame Caillavet stating 
that before it took place, Mr. Clark had made proposals of 
marriage to all of her family for Zulime, after her separation 
_ from Desgrange. Certainly Mr. Coxe’s opinions concerning 
the marriage, and his recital of Mr. Clark’s courtship of an- 
other lady, years after it, when his relation to society had 
' become changed, and there had been added to the notoriety 
of his commercial enterprise, something of political conse- 
quence, ought not to be permitted to preponderate against 
witnesses who swear to the fact of marriage, Clark’s sub- 
sequent acknowledgment of it when time and trouble had . 
obscured his fancied greatness, and his repeated declara- 
tions to disinterested witnesses that Myra was his lawful 
child. But we shall see how this testimony of Mr. Coxe has 
been associated with a paper in this case, to give to it a 
bearing upon the evidence of Madame Despau and Madame 
Caillavet, without which, they would not have been assailed, _—_i 
-.. ) and with which, it is according to the rules of evidence, 
worthless. 


1 “Having concluded that the evidences establishes the mar- 
riage between the father and mother of Mrs. Gaines and that 
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she is a child of that union,’’ Mr. Justice Wayne proceeded to 

consider the question whether ‘‘at the time when Clark married . 
her mother she had then another husband alive,” and on that 
point said: “I think it is proved as the law requires it to be 
done, that her mother’s marriage ‘with Desgrange is as void on 
account of his having been a married man when he married her, 
as if there had never been such a relation between them.” To 

support the charge of bigamy, he quotes (a) the testimony of | 
Madame Despau and Madame Caillavet to the effect that, upon 
the arrival of a woman in New Orleans, claiming to be his wife, 


- Desgrange was arrested, tried for bigamy, convicted, imprisoned, 


escaped by connivance, and fied the country, and (b) the deposi- 
tion in full of Madame Benguerel that Desgrange admitted to 
her and her husband that he had a lawful wife when he Amposed 
- himself upon Zulime; and then he added: | 


Now let this evidence be taken in connection with the 
arrival of Barbara D’Orci, in New Orleans from France, con- 
temporary with the return of Desgrange and at his instance, 
and the antecedent connection between them as that is rep-. 
resented by both, and that there is in the record a certificate 
of a marriage between one Jacobus Desgrange and one Bar- 
bara née D’Orci, in every other particular corresponding with 
the relation which these persons had been in, to each other 
in the year 1790, excepting in this that Desgrange was after- 
wards known as Jerome and not as Jacobus, and it will be 
admitted that the facts just recited, with Madame Ben- | 
guerel’s evidence, are sufficient to establish the bigamy of 
Desgrange when he married the complainant’s mother. 


He also cited as further proof to establish Desgrange’s big- 
amy, the record evidence in the civil suit, brought by Zulime © 
Carriere, in her maiden name, against Jerome Desgrange, in 1806, 
in a court of competent jurisdiction for divorce. Much of his dis- 
cussion of that civil suit has been quoted in Chapter IX. He 
stated that “the cause alleged in the petition must have been the . 
bigamy of Desgrange,” and that the judgment in favor of Zulime 
estabilshed “the original invalidity of her marriage with Des- 
grange,” and “‘was rendered for a cause which made the marriage 


Desgrange void ab initio.” 


He then procéeded to consider the record.” 
The discussion is long; and manifests great learning. It will not 
- be quoted here, for the reason that this ecclesiastical record is 
discussed at greater length in the next case that went to the Su- | 
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preme Court, and a part of it must be set out in connection with 
that case. To show the grounds of his dissent from the decision 
of Judge Catron, it will suffice to state here that he was of the 
opinion that this ecclesiastical record was inadmissible in evi- 
dence, for several reasons. Some of those reasons are not given 
in the next case, and only those not there given are here sum- 
marized. The grounds for his opinion that “the ecclesiastical 
record” or “paper” was not admissible evidence are these: (1) 
The record was not placed, upon the transfer of the public papers 
of Louisiana, with the authorities of the United States who were 
appointed to receive it. (2) The ecclesiastical authorities in New 
Orleans had a political character and did exercise an undefined 
jurisdiction in criminal matters of a certain description, but upon 
the cession of Louisiana to the United States that jurisdiction was 
abrogated, and since then the laws do not recognize any asso- 
ciation of Christians as the legitimate successor of the ecclesi- 
astical authorities for the custody of documents of a public 
nature, and there was no proof that these records were handed 


over .by the bishop to his successor, or were considered as any . 
part of those archives which were to be transferred to the United 


States; “all that is proved is that the present bishop has charge 
of such papers as are to be found in the Cathedral Church, with- 
out any proof that they were regularly transmitted to him by his 
_ predecessors or to any one of them who succeeded to the diocese 
after its separation from Spain,” and “no one proves that this 
paper formed a part of the archives of the Cathedral at any time 
preceding the commencement of this suit,” and therefore this 


“ecclesiastical record” cannot be admitted in evidence, either “as — 


a public paper or as an Official register of a judicial proceeding.” 


(3) A public paper, to be admissible in evidence, must be filed — 
or entered of record, contemporaneously with the proceeding, or | 


‘at least without such delay as to impair its credibility, and that 


must be done by the person whose duty it is to do it, and in the 


mode required by law. “This ecclesiastical record has a date, 


_ but how it got among the records of the church, or when, or by 


whom it was put there, no one knows.” There is no proof. that 
the paper was filed or entered contemporaneously with the eccle- 
‘siastical proceeding, or within a reasonable time thereafter, or 


at any time, or by the person whose duty it was to file or enter it. 


(4) Even if the paper had been handed over officially to the bishop 
_ or keeper of the archives, it was not a deposition taken in another 
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- trial between the same parties, involving the same issues, and 
could not be used, unless the witnesses were absent or dead or 
beyond the jurisdiction of the court, and much less could it be 
used in a different cause between different parties, if the witness 
was alive and within the jurisdiction of the court; “it was known 
to the court, and the record proves, that Zulime was alive and > 
within the jurisdiction of the-court, when this case was tried; 
indeed, the defendants had joined in a commission to take her 
deposition, but why it was not used does not satisfactorily appear ; 
the defendants then had no legal right to use a deposition which 
they ascribe to her as having been made in a criminal proceeding 
more than forty years before.” (5) “By the law of Louisiana, 
as it was and still is, Zulime could not be a witness in the crimi- 
nal prosecution against Desgrange, supposing her to be his wife; 
a husband cannot be a witness for his wife, or the wife for her 
_husband, in a criminal proceeding; neither by the Civil Law, nor 
the Canon Law, nor by the Common Law, can a wife be a witness 
in a prosecution of her husband for bigamy with herself, until 
the relation of husband and wife has been proved not to be legal ; 
the deposition ascribed to Zulime in the prosecution against Des- 
grange was illegally taken, and cannot be used for any purpose 
-- In disproof of his bigamy, certainly not to affect the rights of 
_ third parties.” (6) The “ecclesiastical record,” even if admissible © 
in evidence, “is good for nothing. It does not prove that Des- | 
- grange was not guilty of bigamy; it does not prove that he was 
not a married man when he married Zulime; it positively leaves 
him under a criminal prosecution for bigamy; the order given 
is not an acquittal; it suspends proceedings only for further in- 
vestigation, and releases Desgrange from jail, because, up to that 
time, his guilt had not been proved; the evidence was thought 
sufficient to subject him to another trial, but not enough for a 
final judgment for or against him; such is the paper; it can- 
not, then, be used for any other or larger purpose.” 


The learned judge elso said that the petition, in the suit 
of Zulime C. Desgrange against Jerome Desgrange, for alimony, 
brought in 1805, was not admissible as an admission that Des- 
grange was her lawful husband when she married Clark in 1803, 
because it was not sworn to, and it was not shown that she had | 
directed it, or that she was in any way informed of its contents. 
Such a paper would not be admissible in a suit against Zulime 
herself, and much less in a suit between other parties, — as 
an or for any pur 
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So much for this case. The two opinions show great con- 
trariety of views. They are radically different and irreconcilable. 
They show that great judges, as well as juries, may reach exactly 
opposite conclusions from the same evidence. They show, at 
least, that judges are no more likely to accurately determine the 
credibility of witnesses and the weight of evidence, in an equity 
suit, than juries are in an action at law. When one has read the 


decision in Patterson’s case and the decision in this Relf case, 


about all one can say with certainty is that the Supreme Court 
has reached a stage of uncertainty in this long litigation, perhaps 
a parting of the ways, and become a divided court whose pilots 
were steering in different directions, without a firm anchor or a 
reliable compass. | 


‘ But this was not the end of the “Gaines Case,”’ and other 
decisions must be considered. 


CHAPTER XVIII 


_ FURTHER OF LEGITIMACY OF MYRA CLARK AND WILL OF 1813 


Gaines v. Hennen (1860), 65 U. S. 553. 


The case came again to the Supreme Court of the United 
States in 1860. It was still the “Gaines Case’—it differed from 
- Gaines v. Relf and Others, 12 Howard (53 U.S.) 472, in that it 
' was brought against other defendants who were in possession of 
some of the Daniel Clark properties, but the great issue was still 


the hard question whether Myra was Clark’s legitimate child. — 


This time the case was entitled “Myra Clark Gaines, Appellant, v. 
Duncan N. Hennen,” and is reported in 24 Howard (65 U.S.) 553. 


| The opinions (there were three of them) occupy 79 pages 
of the official report. The record consisted of a thousand printed 


‘pages, and besides, the records in all the preceding cases were ~ 
introduced at the trial, and all the past history of the long - 


litigation was brought again to the notice of the court. 
Nevertheless, the case came under very different conditions. 


The Supreme Court, it will be recalled, had intimated, in 
Gaines v. Chew, 2 Howard (48 U.S.) 619, decided-in 1844, that 
if a will could not be probated, it might. nevertheless be estab- 
lished by a court of equity, under named conditions. The attorneys 
for Mrs. Gaines had not pursued that suggestion. On the con- 
trary they seem to have held it in reserve, and in the two cases 
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discussed in the last two chapters had placed her right to recover 
on the ground that under the laws of Louisiana she was, as the 
only legitimate child of Daniel Clark, entitled to four-fifths of 
whatever property he owned at the time of his death, despite 
his will of 1811 giving all his property to his mother. In those 
‘ two cases, they did not base her right to recover on the will of 
1813, because it had not then been admitted to probate. But in 
the meantime they prosecuted her application to have that will 
probated, and in December, 1855, the Supreme Court of Louisiana 
ordered the District. Court of New Orleans to. admit it to probate, 
- which was done in February, 1856, and she thereupon filed an 
amended bill in the U. S. Circuit Court, alleging that the will 
had been duly probated and that under that will she was entitled | 
to recover all the property devised or bequeathed by it, including 
_ the property claimed by Hennen. The Circuit Court decided in 
. favor of Hennen, and she appealed. Thus, her case came to the 
Supreme Court of the United States under entirely different 
aspects and more favorable conditions than it had ever before 
been presented. | 


| ‘This time the majority opinion was vertitie by Mr. Justice 
Wayne, the same great judge who had written the deciding 
opinion in Patterson’s case and the dissenting opinion in Gaines. 
v. Relf. Certain parts of his opinion will be set out in his own 
language, and considerable portions of it will be quoted, because 
it turned the course of decision and became the guide sor all | 
later decisions. Among other things, he said: | : 


recs The facts of this case have been the sablect of five 
- appeals to this court. This is the sixth. It presents the con- 
_troversy differently from what it has been before. It also 

- presents points for decision which were not raised in either | 
of the preceding cases. Some of those that were, however, 
will necessarily be mentioned in this opinion to illustrate 
their connection with this case. They may be so considered 
without our coming at all into conflict with any judgment 

- heretofore given concerning the rights of the parties in any 
antecedent appeal. Our conclusion will differ from one of | 
them on account of testimony in this case which was not in 


_ that, but they will not be contradictory; and because we have 


information in this, concerning a piece of testimony then 
_ relied upon, which we shall exclude in this, as inadmissible 


for any purpose. 


Four of the five appeals were decided by ‘this court - 


substantially in-favor of Mrs. Gaines. The fifth was adverse, 
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not in anywise excluding the re-examination of the only 
point then ruled by the use of the same testimony, and that 
which is new. Considered in connection, both have impressed 


us with a different impression of the status of Mrs. Gaines’s 


legitimacy from that which this court did not then think was 


. sufficiently proved, as we now think it has been. Now she is 


‘here with a support which her cases have not had before. 


She comes with a decision of the Supreme Court of Louisiana, 
directing, upon her application, that the will of Daniel Clark, — 
dated at New Orleans, July 13, 1813, as set forth in her 
petition, should be recognized as his last will and testament, 
and that it should be recorded and executed as such. In that 
will her father acknowledges that his beloved Myra, then 
living in the family of Samuel B. Davis, is-his legitimate and 
only daughter, and bequeaths to her all the estate, real and 
personal, of which he might die possessed, subject only to the 


_ payment of certain legacies named in the will. 


Her petition for the probate of that will was first ad- 
soa to the Second District Court of New Orleans, in which © 
udge J. N. Lea presided. After asserting that such a will 
had been made by her father, its contents were set out as they 
were recollected by witnesses who had read it, and by other 
persons to whom it had been shown by the testator, with whom 
he spoke of it in the last moments of his life, as his last will 
and testament, in favor of his legitimate daughter, Myra, 
charging them to take care of it, and telling them it would 
be found locked up in a trunk, describing it, which he had 
placed in a certain room in his house. | | 
She then declares, that when her father died she was a 
minor, absent from New Orleans, and living with Samuel B. | 
Davis, to whom and whose lady she had been confided in the — 
year 1812. Judge Lea took cognizance of her petition, pro- 


ceeded throughout its pendency with great judicial exactness 


and caution, and, as the whole record shows, with official 
liberality to every one concerned in resisting the application, 
without in any particular having denied to the petitioner 


her rights. | 


The Judge, however, finally decided against the suff- 
ciency of the proof to establish the will according to the re- 
quirements of the Civil Code of Louisiana, but without. preju- 
dice to the right of the petitioner to renew her application, 
with such proofs as might be sufficient to establish an olo- 
graphic will. She applied for a new trial; and upon that being 
denied, solicited an appeal to the Supreme Court [of Loui- 
siana], and that was allowed... 

The Supreme Court tried the case. It differed with © 


.Judge Lea as to the proof which was required by the Code 


to establish-a lost or destroyed olographic will. It reversed 
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_ the judgment of the court below, and decreed that the will 
of Daniel Clark, dated the 13th day of July, 1813, should be 
recognized as his last will and testament, and ordered it to 
be recorded and to be executed as such, it. being posterior to 
the will of May, 1811, which Relf and Chew had presented 
for probate, under which they had taken possession of the 
property of Daniel Clark, and had disposed of it to the entire 
exclusion of Mrs. Gaines from any part of it—an estate shown 
_by the proof in the cause introduced by the defendants, which 
had been registered or inventoried a short time béfore Clark’s 
death, at more than seven hundred thousand dollars, in which 
Clark and Coxe were interested, and an estate exclusively 
ae to Clark of two hundred and ninety-six thousand 
ollars 
- But to return to the decree of the Supreme Court estab- 
lishing the will of 1813: it must be understood, that its admis- 
sion of the will to probate does not exclude any one who 
may desire to contest the will with Mrs. Gaines from doing 
it in a direct proceeding, or from using any means of defense 
_ by way of answer or exception, whenever she shall use the 
probate as a muniment of title. And the probate does not 
conclude Relf and Chew, or any other parties having any 
interest to do so, to oppose the will, when it shall be set up 
against them, by such defenses as the law will permit in like 
cases. It was. with these qualifications of the probate of the — 
will of 1813 that the case was tried in the court below, and — 
they have been constantly in our minds in the trial of the 


appeal here. 


5 Upon the rendition of the probate by the Supreme Court 
: os ree Mrs. Gaines filed her bill in this case [in the 
. Circuit Court]. The Supreme Court adopts the pre- 
pared statement of the facts of the case as it was made by 
dge Lea in the court below. Its accuracy has never been — 
denied by any one of the parties interested in this suit, nor 
_ by any one else, 


Upon the facts as set forth in this prepared statement, 
the Supreme Court of Louisiana, sustained by the sitfiivities 


in England and in the United States, admitted the olographic 
will of 1818 of Daniel Clark to probate, declaring also such 


was the law of Louisiana, and reversed the judgment of the 


lower court dismissing the petition of Mrs. Gaines. 
In virtue of that decision of the Supreme Court, Mrs. 
_ Gaines presents herself to this court, declared by her father 
to be his legitimate and only daughter, and universal legatee. 
We will in another part of this opinion show the legal effect 
of her father’s testamentary declaration. . 
~ The bill was brought against several defendants Duncan 
N. Hennen being one of them. They separated ‘in their 
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answers. Hennen, after giving the claim of title to the prop- 

erty for which he is sued, admits that it was a part of the 

estate of Daniel Clark, and adopts the answers filed by the 

other defendants as a part of his defense. The cause was 

tried with respect to him only, and the bill was dismissed by 

below. From that Mrs. Gaines appeals to 
s cou 


After specific declarations as re the character in which 
she sues, and her legal right to do so as the legitimate child 
of her father and his universal legatee, Mrs. Gaines, in her 
bill, acknowledges that he had made a provisional will in the 
year 1811; that he then made his mother, Mary Clark, his | 
legatee, and named Richard Relf and Beverly Chew 
| s executors; that they had presented it to the Court of | 
Probate, that it had been allowed, and that they, as executors, 
had taken possession of the entire separate estate of Daniel ~- 
_ Clark, and of all such as he claimed in -his life in copartner- 
- ship with Daniel W. Coxe. It is then assumed that the will . 
of 1811 had been revoked by. the will of the 13th of J uly, 1813. _ 
It is then alleged that Chew was dead; that all the legal 
_. power which the probate of the will of:1811 had given to 
_Relf and Chew had expired; that Mary Clark was dead, and 
that her heirs or legatees reside beyond the jurisdiction of 
the court. 
She thén charges that Relf and Chew had no duttiontiy 
to sell the properties of Daniel Clark when. the sales were . 
re made by them; that they had never made an inventory of the 
Bg decedent’s property for the probate court before the sales 
Be ia were made; that the sales were made without legal notice, : 
and for an inadequate consideration. She charges that. de- 
- fendants knew, when they bought the property sued for, that 
she had applied as early as the year 1834 to have her father’s _ 
- @lographic will of 1818 probated by the proper court at New 
- Orleans; that the defendants knew of all the irregular pro- 
ceedings and assumptions of Chew and Relf in respect to — 
the estate of her father, and of their sales of it without © 
_ authority; that the defendants knew, when they bought, of 
_. the suits which she had brought to recover her rights in her 
_ father’s estate; and that her present suit was brought under 
the probate of the will of 1818 a the Supreme Court of . 
Louisiana. 
| Hennen, the defendant, answers for himself, and adopt- 
ing the answers of the other defendants, states that the 
_ property for which he was sued is designated according to . 
_ . @ plan made in 1844, as lots 9, 10 and 11 [in a described 
 gquare]. | 
a The answers : of the other defendants make the same —Es_—& 
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through Relf ; admit the property 
claimed by them to have been a part of the estate of Daniel 
Clark; and finally make an averment that Mrs. Gaines has 
not that civil status by her birth which, under the law of 
Louisiana, can entitle her to take the property of her father 
under the will of 1813, though it had been admitted to pro- 
bate and she had been ‘declared in it his legitimate and only 
daughter. In other words, the defendants have ‘Tommared. that 


she is an adulterous bastard. 


- These allegations of the bill and answers have been set forth 
in order that it may be seen whether the issues as made by them 
- were the same ds the.issues decided in the case of Gaines v. Relf, 
12 Howard (53 U.S.) 472, decided in December, 1851, and dis- 
cussed in the last preceding chapter. The defendants claimed 
that the Supreme Court had, in that case, specifically and finally 
decided that Mrs. Gaines was the illegitimate and natural child 
of Daniel Clark and in proof of that claim they introduced (in — 
the trial of this Hennen case) the entire record in that case, 
including the opinion of Mr. Justice Corey, in which a majority 
of the judges had concurred. _ : 


It was agreed by all the parties that Mrs. Gaines was the 
child of Daniel Clark. She claimed that she was his legitimate © 
child, born of. a lawful marriage with her mother, Zulime: The 
defendant asserted, and undertook.to prove, that her parents 
were never married at all, or if married the marriage was un- 


— lawful, because Zulime had a living husband. at the time of the 


- marriage, and that therefore Myra way in the language just 
quoted, “an adulterous bastard.” 


The defendant asserted that no ‘alates could be set up by 
_ Mrs. Gaines under the will of 1818 until the will of 1811 was 
formally revoked and set aside, and that it had not been revoked 
by any court. That was his first point. The will of 1811 had 
_ been formally probated, and defendant contended that the pro- 
bate of the will of 1818 ‘can not stand while the previous will is 
unrevoked.” The Supreme Court made short answer to that 
contention. “Upon the probate of another will, made by the | 
same testator posterior to the first, the former becomes inop- 
erative, and the second is the one under which the estate is to 
be administered, without any formal declaration by the court 
that the first was annulled,” it said, “and it makes no difference 
that a part of the estate has been administered under the first 
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eieisiae. The unadministered portion must be done under the 
second. Courts of probate may for cause recall or annul testa- 
mentary letters, but they can neither destroy nor recall wills. 
‘They may and often have declared that a posterior will shall be 
recognized in the place of a prior will which has been proved, 

when it was not known to the court that the testator had not | 
revoked it. The Supreme Court of Louisiana decreed that the 
will of Daniel Clark, dated New Orleans, July 13, 1813, should be 
recognized as his last will and testament, and the same was 
ordered to be recorded and executed as such, with the declaration 
that admitting the will to probate does not conclude any one who 

may desire to contest the will with the applicant in a direct © 
action. The decree of the court in tat — is the law of 

‘the case.” 


The defendant also asserted that he and those under whom 
he claimed were innocent purchasers, for value, without notice 
of Mrs. Gaines’s rights, and therefore-in equity protected against 
her claims. The court said that “is a good defense when proved 
as a matter of fact, but in this. ‘case is not only disproved by 
testimony introduced by the defendants, but by admissions in 
their answers. The objection has no standing in this case.” 


‘The court then examined the case “upon the more serious 
points made in opposition to Mrs. Gaines.” The first was that 


“her claim was barred by prescription,” or limitations. On that — : 


point the court said: 


The prescription relied upon by the defendants is that 
of ten years against one claiming.a vacant estate, twenty 
years to prescribe a title, and thirty years to bar the faculty 
of accepting a succession or the estate of a deceased person. 
There being no vacant succession in this case, the ten years’ 


prescription does not apply, and the prescription of twenty 


years does not exist; for Mrs. Gaines did not attain her ma- 
jority until-June or July, eighteen hundred and twenty-six, 
and her suit for the probate of the will made by her father 
_ on the 18th of July, 1813, was instituted im 1834. When her 
petition for that purpose was dismissed in 1836, her first 
bill was filed in a month or two afterwards. From that time > 


- there was a legal interruption of the prescription of twenty _ 


years, which the defendants have pleaded and now rely upon. 
In fact, they recognize the interruption in their answers. In 
their’ averment of their having had peaceable possession of 
the property sued for since they bought it, they add, “that _ 
they had never been disturbed in respect to it,” except = an 
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abortive attempt of the complainant and her husband to re- 
cover it by their bill filed in 1836. We find them also in their 
answer admitting that such a suit as complainant refers to 
in her present bill had been instituted by her and her hus- 
band in 1836, and that. the object of it was the recovery of 
the “identical property” now in controversy. It is also ad- 
mitted in the answer, that the suit of the complainant in the 
probate court to annul the probate of the will of 1811, and 
to set up that of 1813, was brought on the 18th June, 1834. 
These admissions are decisive that the complainant claimed 
the inheritance as early as that date, and that the prescrip- 
tion which had begun to run had been legally interrupted on 
the 28th July, 1836, the date of her first bill. 


By the article of the Code, 3484, a legal interruption of 
a prescription takes place where the possessor has been 
called to appear before a court of justice, either on account 
of the property or the possession, and the prescription is in- 
terrupted by such demand, whether the suit has been brought 
before a court of competent jurisdiction or not. 


> The weight of authority upon the construction of that 
article of the Code is, that it contemplates a voluntary, in- 
tentional and active abandonment of the suit, in order to 
restore the running of a right of prescription. . . . 


After the interruption of the prescription by the filing 
_ of the bill by the complainant, the defendants could no longer 
claim to be in possession in good faith, as that is defined in the 
Civil Code.. In Article 3415 the possessor in bad faith is he 
who possesses as master, but who assumes this quality when 
_ he well knows that he has no title to the thing, or that his 
title 1s vicious and de fective. The plea of prescription is not 
available in this case. 


But the defendants go further, and insinuate that their. 
possession of the property, though beginning with the exec- 
utors, Relf & Chew, continued afterwards under Mary Clark, 
whose power of aeurmey to them authorized them to sell the 
estate of Clark. 


When Relf and Chew eeniiokal the will of 1811, they received 
the estate of Clark as executors, with a right of detainer for 
one year, and for as long afterwards as the court of probate 
might permit upon their application, showing cause for the 
delay or the extension of a longer time. They did receive 
such an extension for three years upon their representation 
that the nature of the estate, the difficulty of the time, and 

the ample sufficiency of the estate to pay all of its debts, . 
would :enable them by the delay to accomplish that result. 
_ The creditors were called upon to meet to consider the prop- 
osition. They assented to it. But the executors never ful- 
- filled the arrangement, either for the benefit of the creditors 
or for the legatee under the will of 1811. Nor did they ever 
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make any. return to the Court of Probates of their trans- 
actions relative to Clark’s estate until 1836, after the com- 
plainant had sued them, and then without vouchers to homolo- 
. gate their receipts, expenditures, and payments, except for 
a small part. Shortly after the application for an extension 
of time, in the year 1813, they applied for a power of attorney 
from Mary Clark, who had been named in the will of 1811 
as universal legatee, to authorize them to sell the estate in 
her behalf. The power was given; and under it, without any 
notice to the Court of Probates, which ought to have been 
given,“and the power filed in it, they continued, as the testi- 
‘mony ir this case shows, to act as executors, and to dispose 
of the estate of Clark, both real and personal, property in 
copartnership, and other property separately belonging to 
Clark, without ever having received any permission to do so 
from the Court of Probates, and that should have been ob- | 
tained, as Mary Clark had not been acknowledged by that 
court as the universal legatee of Clark. It may be that they 
mistook their powers in doing so; but they received the 
estate of Clark in a fiduciary character, to be accounted for 
to the legatees, and.creditors, according to their rights under 


- .the law of Louisiana, and for that they are responsible. Be- 


sides, the power from Mary Clark was given to them as 
executors, that she might have the benefit of those respon- 
sibilities for the faithful execution of the trust that they 
were under by the law of Loiusiana as executors. They paid 
debts, received moneys, sold property, and acted throughout 
as if they were not responsible, to the court from which they 
derived their testamentary letters or to Mary Clark, and, as 
the record in this case shows, without sustaining their trans-_ 
actions by vouchers of any kind. | Pe Seite 

Nothing is better settled by the decision of its courts 
- in Louisiana than “that an extra judicial statement by an 
executor, that he believes the debt to be due by the estate, 
does not bind the heir, nor is the heir bound by the approval | 
of a court as to such a claim, if it be made ez parte.” ) 


_ Again: that the admission of the genuineness of the 
signature to vouchers, filed by the curator of a succession in 
support of his account, dispenses with any other proof of. 
the payment claimed; but when such payments are made 
without an order of the.court, the curator must show that 
the debts were really due by the succession, or he will not 
_ be entitled to credit for the amounts so paid. A receipt given 
to.an administrator for the payment of an account is not 
- evidence that the account was due, if the fact of being due | 
_ is disputed. So an administrator who renders an account is — 
bound to establish the items of it by evidence, and may be | 
- held: to strict proof by the parties interested without a formal 
opposition on their part. The accounts of Relf and Chew were > 
- put in evidence by the defendants, and they were used to 
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show, among other things, that they were authorized to sell 
_ the estate of Clark as they did, and that they were auxiliary 
for the establishment of the defendant’s plea of prescription. 


Such, however, is not our opinion, and but for the use made © 


of them, we should not have noticed them at all, not thinking 
that they are put in issue by the bill of the complainant, or 
the answer of the defendants, particularly as Relf and Chew 
are not parties to this proceeding. 


Counsel for defendant, and particularly counsel representing 
the city of New Orleans, stoutly contended that the Supreme 
Court in Gaines v. Relf, 12 Howard (53 U.S.) 506, had decided 
that Mrs. Gaines was an illegitimate child of Daniel Clark, and 
that the decision in that case was res adjudicata of the point in 


defendant’s favor in this Hennen case, and completely barred her | 


right to recover, not only as against Te but also as secteur 


the city of New Orleans. 
| The court did not think so. It said the i issues in this ( ienniien | 


case were not the same as they were in her suit against Relf, 


Chew and others. The court said that the decision in the Relf 


case was “misunderstood by the learned counsel.” That the parties 


_ in the Relf case “went to trial upon the demand of Mrs. Gaines; as 
forced heir of her father by the law of Louisiana for four-fifths _ 


of his estate,” and in further explanation the court distinguished 
between the decision in Patterson’s case.(6 Howard, 550) and the 


decsion in the Relf case (12 Howard, 506), and in making the : 


distinction, and deciding the point against defendant, said: 
Her bill then [in the Relf case] was brought in conse- 


| quenes of this court having decided, in 6 Howard, 550, that 


_ there had been a lawful marriage solemnized in: good faith 
_ between Daniel Clark and her mother in Philadelphia. That 


case [Patterson’s case] was. tried on the same evidence 


upon which the appeal was determined in 12 Howard, with 


the exception of what is miscalled an ecclesiastical record 


from the Cathedral Church in New Orleans, of which we 
shall have much to say hereafter. Besides having decided, 


in 6 Howard, that there had been a lawful marriage between : 
the complainant’s father and mother, this court decreed that. 


- Mrs. Gaines was the lawful and only issue of the marriage; 


that at the time of her father’s death she was his only legiti- 
mate child, and was exclusively invested with the character 
of his forced heir, and as such was entitled to its rights in 


his estate. 


The Sidieubiiad: in that case has never been overruled or.» 
_ impaired by this court. It certainly was not intended to be 
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by the case in 12 Howard, for the report in that case saci: 
from the number of the justices who sat upon its trial, and 


their decision as to the judgment then to be rendered, that 


the majority of them did not intend to overrule the decree in 
6 Howard. It was recognized again as still in force by a 
majority of the judges who sat in this case in our consulta- 
tion. The defendants in the case of 1851, 12 Howard, 537, 
admitted that such a decree was rendered [in Patterson’ ~ 


_ case], denying, however, that it was conclusive upon or that 


it ought to affect their rights. . Counsel for defendants 
were mistaken when he said that the decree in 6 Howard, 
583, had been reviewed in 12 Howard, 537, meaning thereby 
that it had been overruled. It was not only not so, but one 


~ of the judges who assented to the judgment in 6 Howard, 


which declares that there had been a valid marriage between 
Daniel Clark and Zulime Carriere, and that she was the 
legitimate child of that marriage, would not assent to its 


_ being done when he concurred in the decree in 12 Howard. 


The decision in 12 Howard does not, either in terms 
or inferentially, assert that no marriage had ever taken place © 
between Daniel Clark and the complainant’s mother. The © 
issue in that case was that, at the time of complainant’s 


birth, her mother was the lawful wife of another man, namely, 


of Jerome Des Grange. | 

_ Jt was, therefore, essential to the defendants to get rid 
of the decree which had affirmed the legitimacy of Mrs. Gaines 
and of the marriage of her father and mother. .... 


But what was decided in the case in 12 Howard? It is 
stated, in the language of the decision, “that the first and 
most important of the issues presented is that of the legiti- 
macy of Mrs. Gaines.” Then are stated the pleadings under 
which the issue was made. It shall be given in the language 
of the decision: “She (Mrs. Gaines) alleges that her father, 
Daniel Clark, was married to Zulime née Carriere, in the city — 


of Philadelphia, in the year 1802 or 1808, and that she is 
the legitimate and only Jegitimate offspring of that marriage. 


The defendants deny that Daniel Clark was married to Zulime 


at the time and place alleged, or at any other time and place. 


And they further aver that, at the time the marriage is al- 
leged to have taken place, the said Zulime was the lawful 
wife of one Jerome des Grange. If the mother of the com- | 
plainant was the lawful wife of Jerome Des Grange at the 


7 time Zulime is alleged to have married with Clark, then the | 


marriage is merely void, and it is immaterial whether it did 
or did not take place. And the first question we propose to 
examine is, as to the fact whether Zulime was Des Grange’s 
lawful wife in 1802 or 1803.” Then follows the recital of 
the marriage between Des Grange and Zulime, with the rec- 
ord of it, on the 2d December, 1794, admitted on the part of 
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Mrs. Gaines. To rebut and overcome the established and ad- 
_ mitted fact of that marriage, the complainant introduced wit- 
nesses to prove, “that previous to Des Grange’s marriage with 
Zulime he had lawfully married another woman, who was 
living when he married Zulime, and was still his wife, and 
therefore the second marriage was void, and this issue we are 
called on to try.” — 


Then it is said that “the marriage with Des Grange hav- 
ing been proved, it was established as prima-facie true that 
Zulime was not the lawful wife of Clark, and the onus of 
proving that Des Grange had a former wife living when he 
married Zulime was imposed on the complainant; she was 
bound to prove the affirmative fact that Des Grange had com- 
mitted bigamy.” Then follows the recital of the testimony 
of the complainant to prove that Des Grange became a 
bigamist by his marriage with her mother. And then, to 
“meet and rebut this evidence, the defendants introduced 
from the records of the Cathedral church of the diocese, to 
which New Orleans belonged at that period, an ecclesiastical 
proceeding against Des Grange for bigamy, which respond- 
ents insist is the same to which complainants refer.” Then 
the rebutting testimony of Daniel W. Coxe, for a long time 
a copartner in business with Clark, was introduced. He states 
an antecedent connection between Clark and Zulime to the 
time of their alleged marriage, with a confidential letter to | 
him, which was delivered by Zulime, in which it was stated 
_ that she was pregnant, and that he, Clark, was the father 

of the child; further, requesting that he would put her under 
the care of a respectable physician, and furnish her with 
money ‘during her confinement and stay in Philadelphia; and 
further, that she gave birth to a child, who was Caroline 
Barnes, who before her marriage went by the name of Caro- 
line Clark, and that what has been related happened in 1802; 
and he further states that Clark was not in ,Philadelphia in 
1803, having gone to Europe in August, 1802, and having re- 
turned to New Orleans early in 1803. A letter from Des 
_ Grange was introduced, dated at Bordeaux, July, 1801; also 
‘a suit for alimony brought by Zulime against Des Grange in 
1805, which will be further noticed in the opinion. Then it 
is said: “This is substantially the evidence on both sides on 
_ which the question depends, whether Des Grange was or was 
not guilty of bigamy in marrying Maria Julia née Carriere 
in 1794. Objections are taken to several portions of this evi- 
dence, and especially as respects the record of the suit against 
Des Grange for bigamy in the ecclesiastical court.’’ And 

though this is followed in the decision by a suggestive, able, 

-and searching commentary upon the objections made to the 
testimony of the defendants, and upon that of the complain- 
ant, by connection and comparison of the two, and upon what 
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was pen a the law of the case, all of it relates ‘onlin vale 


to disprove that Des Grange was maessiens and had a wife 
alive when he married Zulime. 

The announced conclusions in that case, sidisiah were seven 
in number, 12 Howard, 539, show it to have been so. It was 
“the question decided, ” and was said “concludes this contro- 


versy.”’ The factum of marriage between Clark and Zulime, 


and the legitimacy of Mrs. Gaines, as both had been decreed 


_ by this court, were not then disaffirmed, either directly or 


_ as forced heir of her father to four-fifths of his estate. Now 


inferentially, ‘and all that was said about it is, “that the 
decree of this court in Patterson’s case does not affect these - 


defendants”, because they were no parties to it. 


It is our opinion that the decision made in the case in 


12 Howard was not intended to reverse the decree in 6 How- 
ard, and that it cannot be so applied as res judicata to the 
case we are now trying. © 

We will now show the difference as to the character in 


which Mrs. Gaines then sued and that in which she now does, _ 


in connection with the law of Louisiana, as to what consti-_ 
' tutes a res adjudicata, and what does not. 


In the first, her demand was for four-fifths of the prop- 


erty owned by her father when he died. She then claimed 


she claims as universal legatee and legitimate child of her 


father, under his will of the 13th July, 1813, which has been 
admitted to probate by the Supreme Court of Louisiana, and ey 


ordered to be executed as such. 


The difference between the two cases is just that which 
‘the law of Louisiana will not permit the decision in the 


_ first to be pleaded against her in this case as a res judicata. 


- Jt is declared in the article 2265 of the Louisiana Code, 
“that the authority of the thing adjudged takes place only 


: with respect to what was the object of the judgment. The 


thing demanded must be the same; the demand must be 


- founded on the same cause of action; the demand must be 
made between the same parties, and formed by them against | 
each other in the same quality.” 


The case in 12 Howard and that now under our con- 


- sideration are dissimilar as to parties and things sued for, 
or what is called “the object of the judgment.” The suit 
now is not between Mrs. Gaines and Relf and Chew, but 


- between herself as complainant, and Duncan N. Hennen as 


defendant. Nothing was said in the first suit of the claim 
of Mrs. Gaines under the will upon which she now sues, as 
- in every particular detailed in the article 2265: There are 
_ differences between her present cause of action and that 
formerly made, and the demand now made is not between 


f 


the same parties, or formed against each in the same quality. 


= 
~ 
a4 
* 
7 
x 
¥ 
\ 
ag 
> 
b 
j 
4 
‘ 
¥ 
Sy 
= 
f 
? 


the article 2265, and also independent of it, nothing that 
was said or done in the case in 12 Howard can pre) judice 
her claim as she now makes it. . 


We are fully satisfied from the article 2265, and the 
cases cited from the Louisiana courts, and from the English 
and American reports, that the objection of res judicata, 
as. made against the recovery of the complainant in this 

is without any foundation in law. 


The court then proceeds to dispose of ‘the “ecclesiastical 
record,” which was much relied upon by defendant to repel the 
evidence of Mrs. Gaines’s legitimacy, and to establish the fact 


unlawful because, as defendant contended, she was at the time 
of her marriage to Clark the lawful wife of Jerome Desgrange. 
In other words, the contention was that Desgrange did not 
commit bigamy when he married- ‘Zulime, and that she therefore 
had not been released from her conjugal relations with him, and 
had. not the right to marry any other man who was free to 
contract marriage. All these things it was contended were 
* proved by this ecclesiastical record, and that it was admissible 
in evidence, and had been received as evidence in the Relf case, 
12 Howard, 506, and the decision in that case largely based upon 
it. In this (Hennen) case the court held that it was not admis- 
sible evidence, and the argument to show that it was not is 
exhaustive and manifests the most profound learning on the 
subject to be found in any American decision. The discussion is 
very long, and only short excerpts from it can here be repro- 
duced. In connection with the discussion, in order that it may 


“citation,” “decree” and what is said in reference to this 
“ecclesiastical reco as they have heretofore been set forth 
in Chapter IX. | | 


Mr. Justice Wayne rae his majority opinion, adopted by the 


he gave in his dissenting opinion in the Relf case, 12 Howard, 

_ 606, to support his contention there made that this “ecclesiastical 

- record” was not admissible evidence, but bases his conclusion 

_ , upon much firmer and broader ground. Among things, 
he said: 


as evidence when it was first presented by defendant’s coun- 
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And, upon well-settled principles coincident with 


that the marriage between her fatherfand mother was unlawful—. 


be the better understood, it would be well to read again the 


Supreme Court as its decision, does not repeat any of the reasons | 


emilee were taken to the admissibility of that record 
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sel in the case before the Circuit Court. They were renewed © 
upon the appeal here. They were renewed when the defend-— 
ants introduced it again into this case, and it is. necessarily _ 
before us to be determined as a question of law, whatever 
‘may have been thought of it heretofore, either by judges or 
by counsel. | 
Our first remark concerning it is, admitting that the 
canon law, as sanctioned by the Church of Rome, was in 
force in Louisiana at the time of this procedure, it was a 
mere assumption, without authority in its. beginning, tyran- 
nous against the object of it, and irregular in its action. It 
was a nullity, coram non judice before the canon who issued 
it. The presbyter canon who assumed to do so was not vicar- 
general or governor of the bishoprick of Louisiana and the 
two Floridas. He was only the presbyter canon of a vacant 
see, without delegation by commission or deputation from 
a bishop to represent him in his spiritual offices and powers. 
He had no canonical power in his pastoral charge of a partic- 
ular church and congregation to originate a prosecution for 
. bigamy. Nor would either archbishop or bishop, had there 
been either then in Louisiana, have ventured to do so in the | 
condition at that time of the ecclesiastical practice and royal 
ordinances of Spain, especially in their = to its” 


foreign possession. 

In other words, the meaning is that the ecclesiastical court 
in Louisiana had no jurisdiction in 1802 to try any man for a 
crime, and the attempt of Hasset, the canon, to try Desgrange 
for bigamy was a pure assumption, without any warrant in 
law ; and the learned judge proceeds to show that by the ordinances 
of the King of Spain, no ecclesiastical court in Louisiana or the 
Floridas had any payer or smepaemril after 1770 to try any one 
for a crime. : 


In 1770 the King of Spain, by royal decree, ordered “the 
process against bigamy to be restored to the civil or secular 
courts” and “enjoined upon the inquisition to refrain from inter- 
fering with the proceedings of the secular courts,” and “required 
it to confine itself to its proper functions in the prosecution of 
apostacy and heresy,” and “forbade it to defame with imprison- 
“ment his vassals before they were previously and publicly con- 
victed ;’’ and in 1777 “the kingdoms of Spain assembled in Cortes 
_had established penalties against the crime of bigamy, command- 
ing that they should be imposed by the royal courts, and declaring 


- that they should not be embarrassed in their cognizance of the © . 


offense,” and that “he who marries a second time, his first wife — : 
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-being living, offends the ordinary jurisdiction in maliciously de- | 


ceiving the curate to assist at a null marriage, and that on that 
account there is ecclesiastical jurisdiction to inquire into ‘the 
validity or nullity of marriage,” but this inquiry ‘‘was to be done 
without embarrassing the royal courts in their cognizance of the 
offense.” From these royal ordinances it appears that the ecclesi- 


_ astical courts “had not the power to initiate a process in a case 


of bigamy for the punishment of it” but their jurisdiction was 
“confined to inquiries connected with the validity or nullity of 


marriages, and to the infliction of penances for the violation of - 


the ecclesiastical law in respect to them.” 


Such was the law of Spain in respect to prosecution for 
bigamy [and] no ecclesiastic, however high may have been 
his dignity, would have ventured to make such a decree as 
was issued by the presbyter canon of the Cathedral Church 
of New Orleans against Jerome Des Grange for bigamy. It 
had all the form and more than the vigor of the holy office. 


It was entitled “Criminal proceedings ‘instituted against 


Geronimo Des Grange for bigamy by the Vicar-General and 
Governor of the Bishoprick of this province, and attested 
by the notary. Fran’co Burmudez.” The canon subsequently 
styles himself canonical presbyter of this Holy Cathedral 
church, which he was; but adds that he was Provisory Vicar- 
General and -Governor of the Bishoprick of the Province, 
which he was not. The assumption was either ignorance, or 
was intended to give consideration to himself or to the prose- 


-ecution. He was neither Provisor nor Vicar-General. ... The 


decree purports to have been issued on the 4th of September, 
1802. It begins by saying that it had been publicly stated 
in this city that Geronimo Des Granges, who had been married 
in 1794 to Maria Julia Carriere, was at that time married, 
_ before the Church, to Barbara Jeanbelle, and is so now, who 
has just arrived; and also, that Des Grange, having arrived 
from France a few months since, has caused another woman 
to come here, whose name will be obtained. It is also reported 
in all the city, publicly and notoriously, that Des Grange has 
three wives, and not being able to keep it a-secret, etc., etc., 
his excellency has ordered, in order to proceed in the investi- 


gation and the infliction of the corresponding penalty, that 


testimony be produced to substantiate his being a single 
- man, which Des Grange presented in order to consummate 
the marriage, and that all should appear who can give any 
_ information in the matter, etc., etc. And as it has been ascer- 
tained that Des Grange is about to leave the city with the 
_ last of his three wives, let him be placed in the public prison 


during these proceedings, with the aid of one of the alcaldes, 
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this decree serving as an order, which his 


| app proved, and as such it is signed by me, notary. (Signed) 


OMAS HASSET. Before me, Fran’co Bermudez. 


It is not necessary to cite any of the proceedings upon ~ 
that paper, or to speak of the frequently occurring notarial 


certificates of Francisco Bermudez. The whole of it, however, 


shows that what was done was.so under his contrivance and — 
auspices. The canon, Hasset, is made to begin as an ecclesi- 
astic in authority, and signs the decree, but places the exe- 


_ ution of it and the imprisonment of Des Grange upon an 


order of his excellency. It is twice referred to in the paper 


as a part of it. It should have been produced with the other 


- proceedings. Without that being done, no part of it can be 


received in evidence as the record of an authenticated judicial 
tribunal. The whole paper is a novelty in the proceeding 
of an ecclesiastical court. His excellency means the chief 


_ alealde of the city, who had no legal authority under the law 


of Spain to sanction such a prosecution, or to order the exe- 


cution of it, either by the introduction of testimony or the | 


imprisonment of the accused. The paper signed by Franco 


-Cassiergues is insufficient for that purpose. The canon, Has- 


_ get, and Bermudez, intended to proceed against Des Grange 
| according to the forms of the holy office, at a time when its 


functions in such particulars had ceaséd in Spain and Loui- 
siana. 

For the reasons given, saat’ by the royal ordinances 
of Spain, we have been brought to the conclusion that the — 
paper from the Cathedral church of New Orleans, introduced 
by the defendants as a part of ‘their evidence in this case, — 
is inadmissible as such, and that all which it contains must 
be disregarded by us in the judgment we shall give. 


We finally remark, that our extended examination of e 


that paper has not been made because of its essential bearing 


upon the merits of the case of the complainant. It was to | 
disabuse the record of what did not legally belong to it, and . 
to correct misapprehensions which might arise unless its 
character and import had been legally shown. Give to it, 
however, the fullest credence, and it will be seen that it can 
have no effect-upon .the law of adulterine bastardy, upon | 
which this case must be decided, which we are now to consider. 


This brings us to the chief objection which was made 
. in the argument, and most relied upon to defeat the recovery — 


of the complainant. It is that her status of adulterine illegiti- _ 
macy incapacitates her from taking as legatee under the olo- 
graphic will of her father, though admitted to probate, as it _ 
has been, by the Supreme Court of Louisiana. ah 

It is an averment of the defendant in his answer to the 


complainant’s bill, but not in response to any allegation in it. _ 


It sp es the attitude of the ii a from what it was in 
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the case of Gaines v. Relf and Chew, in 12 Howard. Then 
_ Mrs. Gaines had the burden of proof to establish affirmatively 
the fact, that she was the forced heir of her father. This 
_court at that time did not think that had been satisfactorily 
done, and dismissed her suit, without affirming for or against 
the factum of marriage between her father and mother. In- 
deed, such a point could not have been made, or be sup- 
_ posed to have been intended to be decided by the court in 
the case then in hand, without expressly overruling its deci- 
sion in 6th Howard, that there had been a lawful marriage 
between Daniel Clark and Zulime Carriere, her father and | 
mother, and that Mrs. Gaines was their lawful child. To get 
rid of the force and effect of that decision, the defendants, 
- having only charged before that she was the offspring of an 
illicit intercourse between her father and mother, invoked 
_ the church papers of which we have spoken so much, in the 
hope of establishing from it that she was an adulterous bas- 
tard. And again, with the aid of that which is not evidence © 
in the case, and with much that is so, they now rely to estab- 
_ jish that charge. Mrs. Gaines meets the charge with new © 
evidence, relying upon the old also, and with the declaration 
of her father in his last will, that “I do hereby acknowledge 
that my beloved Myra, who is now living in the family of 
- Samuel B. Davis, is my legitimate and only daughter, and 
that I leave and bequeath unto her, the said Myra, all the 
estate, whether real or personal, of which I may die pos- 
sessed, subject only to the payment of certain legacies, herein- 
after named.” And with this presentation of herself, of which | 
_ she had never had the proof before, asked that the case might. 
_, be judged according to the evidence and the laws applicable 
to it. What that proof is will be arrayed hereafter in its 
proper place. Now, we only remark that the burden of proof 
is upon the defendant, and that the law applicable to such — 
a declaration in a will, concerning a child, requires that there 
shall be full proof to the contrary of it, and will not. be sat- 
 isfied with semi plena probatio. 


| But the law regulating the sufficiency of prone for the 
- disaffirmance of such a declaration in a will cannot be fully — 
- understood and appreciated, unless our recollection shall 
be revived of the differences made by the ecclesiastical law 
and that of Louisiana as to the kinds of illegitimacy, and 
the disabilities and hve se attending them. In fact and 
in law they differ. rights and capacities of illegitimates 


depend upon the distinction being preserved. 


Tf one be a bastard, from having been born, as the Code 
-. expresess it in article 27 , of an illicit connection, though they 
cannot claim the rights of legitimate children, yet, if they 
- have been duly acknowledged by their fathers and mothers, 
leaving no lawful children or descendants, they, as natural 

- children, will be called to the legal estate or succession of 
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the andthe, he tiie exclusion of her tithes and mother, and 
other ascendants and collaterals of lawful kindred. And in 
the case of their father’s succession or estate, they may be 
called to the inheritance of it when he has acknowledged 
them, and has left no descendants, no ascendant, no collateral 
relations nor surviving wife, and to the exclusion only of the 
State. But though natural children, and known to be so, they 
can take by testament or will from their father, if born be- 
fore their father’s will were made. And here we have the 
reason, in the differences of their right of succession to their 
fathers and mothers, why Clark made his olographic will in 
favor of his legitimate daughter Myra; fearing from the 
clandestinity of his marriage, and other circumstances at- | 
tending it, that her legitimacy would be denied, notwithstand- 
ing his habitual and daily acknowledgment of it, unless it 
was proclaimed and avowed in his will. They take or inherit 
by wills of their fathers, if born before the wills were made. 


Jon So had it been proved in this case, or in any of the cases 
. | which the complainant has brought for her rights in her 
father’s estate, that she was the offspring of an illicit inter- 
| course, which we affirm it never has been, she would now 
be in the condition, from her father’s testamentary declara- . 
tion of her legitimacy, to take as his universal legatee. And 
if the case was made to turn upon that now the complainant 
would be entitled to a decree; but it does not. 


oe It is said, as an adulterous bastard, produced by an | 
, + unlawful connection between two persons, who at the time 

_‘ when the child was conceived were either of them-or both. 
connected by marriage with some other person, the com- 
plainant cannot take under the olographic will of her father, 

_ because the Code forbids it. The articles 217, 222, do forbid 
the legitimation or acknowledgment by their fathers and 
mothers of adulterine children. The article, 914, does say ~ 
that in no case can adulterine children inherit the estate of 
their fathers and mothers—that is, as acknowledged natural 
children may do, by the articles 91 and 913 of the Code. And 
it is declared by the 1475 article of the Code, “that natural 
fathers and mothers can in no case dispose of property in 
favor of their adulterine or incestuous children, unless to the 
mere amount of what is necessary to their sustenance, or to 
procure them an occupation or possession by which to support 
themselves.” This is the prohibition upon which the defend- 
ants rely to defeat the complainant. 


The application of it, however, to the case in hand, was 
not as fully considered by the learned counsel for the de- 
fendant as it might have been. We will make it, with a de- 
cided Louisiana case for everything that shall be said, and 
‘by authorities for every — proposition cited, akin to 

the subj ect-matter. 
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The article containing the prohibition necessarily in- 
tends that the relation of the parties shall be such as it men- 
tions, before it can have an effect upon either of them. | 


Now, we say, first, that the legal relations of adulterous 
bastardy do not arise in this case; for, independently of the 
declaration of the will, that the complainant is the legiti- 

mate child of Daniel Clark, this court having decided in 6th 
- Howard that the marriage of Clark.to Zulime was valid by 
~ reason of the invalidity of her previous marriage with Jerome 
Des Grange, that of course makes the complainant legitimate. 
But if it be assumed, as it was in the argument, that by the 
decision in 12 Howard, the marriage of Clark to Zulime was 
invalid on account of the validity of her marriage with Des 
Grange, then ‘still Myra is legitimate by the law, as the off- 
spring of a putative marriage. — 


| The cases from the Louisiana Reports are conclusive. 
The articles in the old Code, 119, 120, are to this effect, that 
if both parents, or either of them, contracted the second mar- 
riage in good faith, the issue of it will be legitimate. So it | 
was ruled in ge case of Clendening v. Clendening, (3 New 
Series; 438.) . | 

The laws of Seidilasis which regulate the right of suc- 
— cession make no distinction between persons who have con- 
tracted marriage in or out of the State, nor the issue of such 
marriages, whether born in or out of the State. If they have 
the qualities required by the law in matters of inheritance, 
they will be recognized as — heirs — regard to the 
places of marriage or birth. . 


But in further asiitidininblis of what bias been the Span- 
ish law, and of course, that of Louisiana, in legitimating the 
children of those who marry in good faith, believing upon 
good ground that there was not a precedent marriage to 
prevent it, we cite what was said in the Council allowed to 
be held by Charles 3, King of Spain, in the year 1777, for 
_ the purpose of giving to the Inquisitor General a better under- | 

standing than he professed to have concerning the King’s 
royal ordinance of 1770, concerning the jurisdiction of the 

holy office in bigamy and polygamous cases generally. 


The result of that Council, and so recognised by the | 


King, was: “That. by the act of marrying a second time, © 
whilst the first wife was alive, the person who does so vio- 
lates the faith due to the marriage contract; that he deceives 
the second wife and wrongs the first; inverts the order of 
succession and of the legitimacy established by the laws, 
inasmuch as his fraud makes the children of the second 
marriage, though truly adulterine, legitimate, and capable 
to inherit from their parents on account of the good faith 
_ of their mother in contracting that marriage.” es 
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To the same effect is the Code Napoleon. The law of 


France was so before the Code. | 
Thus we see, though a child may be adulterine in fact, 
it may be legitimate for all the purposes of inheriting from 


. its parents, if one or either of them intermarried in good faith. 


Such is the law for others in Louisiana, and it must 
be administered accordingly for the complainant, if she stand 
in the position, by the evidence which the law requires and 


has detérmined to be sufficient to establish a marriage in good - 
faith between her father and mother, or as to either of them, 


-. to entitle her to inherit from either or both ‘of them as legitt- 


mate by the law. 


On such a question good faith ie: first to be Sassen. 
As to what constitutes good faith, it is adjudged that to 


marry a second time, supposing the eae marriage in- 
valid, is one of the cases of good fai 


Complainant was heir-at-law if by Clark in 
good faith, or if conceived by her mo 
is, she supposing her capacity to become the wife of the 


er in good faith—that 


former. 


Nor was a sentence of the nullity of the marriage be- 


- tween Des Grange and the complainant’s mother necessary to 
protect the legitimacy of the offspring. 


The good faith of Clark and Zulime is proved by the 


_ evidence of Madame Despau and by the contemporaneous 


facts relating to the marriage, as well as by the testimony 
of Caviliere as to the bigamy of Des Grange, by the testimony 
of Bellechasse, by that of Madame Benguerel. The good 
faith of Clark in marrying is proved by his own declarations 


- in the last years of his life. By Bellechasse’s testimony, 
.  Boisfontaine’s, Mrs. Smyths’ (Harriet Harper). Again: the 


good faith of the marriage is proved by the authentic dec- 
laration of Clark in his will that the complainant: was his 
legitimate daughter and only child. 

But we now say, if we are to consider the 2 question of 


adulterine bastardy to be properly before us in this case, - 

~ it cannot affect the rights of the complainant under the will | 
of Clark of 1818. If the complainant, by reason of the matri- 

monial character of her mother, shall be deemed adulterine . 


on that side, she is not so on the side of her father, he. having 


been as a single man free to marry; and if he did marry in 
good faith, she is not incapacitated, as respects him, to be, — 


under his will, his universal legatee. 


There is no pretence that Clark was incapable to con- 2 
tract marriage; and it matters not whether, as to the mother 


of the complainant, any impediment existed under the Spanish 


law; the complainant stands as the declared issue of her 
father by woman to whom: he lawfully 7 
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married. Not only the bill itself, but the evidence upon which . 
it is established, shows that Daniel Clark had no other legiti- 
mate issue. No one exists who has any right to contest his 
acknowledgment of the legitimacy of his child, or to set up 
the adulterous source of her origin. : 


The testamentary recognition of a child as legitimate 


is of the highest legal authority. All presumptions are to be 


taken in favor of such a declaration. And we now cite, in 
confirmation of all. that has been said upon this point, ‘the 
117 Nouvelle of Justinian. It gives the rule of evidence in 


” guch cases, and it prevails in every ecclesiastical court in 


Europe, where the Roman law is the basis of its jurispru- 
dence, in respect to the legitimacy of persons. It is also, in 
cases of that kind, the law of Louisiana. 

We give it in the translation: ‘We have determined to 
ordain, that if any one having a son or daughter of a free 
woman, with whom he might have been married, shall say 
in a written act, either before a. public officer or under his 
own hand, sustained by three credible witnesses, or in his 


‘last will, or in public acts, that this son or this daughter is 


his child, and that he does not call them natural children, 
they shall be reputed legitimate, and no other proof shall be 


- demanded of them, and they shall enjoy the rights of legiti- 
. mate children.” This ordinance of Justinian secures to chil- 
_. dren legitimacy, if they shall be placed by their fathers and | 
mothers within its predicament. And. we may add, that the 

- interpretation of it by all who have been skilled in the Civil 


Law is, that it attaches legitimacy to the son or daughter 
of a man and woman who are both free, but that it does 
not demand that the word legitimate should be applied to 
them to make them so. On the contrary, the Nouvelle means 
that if the child is not called a natural child, he ‘is of right 
to be reputed legitimate. 


Such as we have stated it ‘a be is the law relating to 


the children of a putative marriage, though it be adulterine 
in fact, if it was contracted in good faith by the parties, or 
by either of them. Their children are legitimated to inherit 


from their parents, either in a case of intestacy or to take 


_ by testament. In the latter, a declaration by either father 

_ or mother that they are their children, without the addition — 
that they are natural children, will make them legitimate, 

- and no other proof can be demanded of them to enable them | 


to enjoy all the rights of legitimate children. But the case 
in hand is even stronger than that, for here the father in 


his will “acknowledges his beloved Myra to be his legitimate 
- and only daughter,” and makes her the universal legatee 
of his estate after the payment of certain legacies. | 


But the defendants aver that the connection between 


her father and ‘mother was adulterine, even though they’ 
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may have been married, and on that account that she is 
‘barred from taking as legatee under her father’s will. 


‘We will.now give the proofs upon which they rely to 


‘substantiate their allegation, in connection with the voluntary — 


= testimony of the complainant, as we find it in the 
recor 

The paper from the Cathedral church in New Orleans 
is first invoked by the defendants. Now, though that paper 
has been shown to be an unauthorized attempt by a canonical 
prebendary, without jurisdiction of any kind in such a 
matter, upon a public report, to try Des Grange for bigamy, 
for having three wives at the same time, and to make him 
answer by imprisonment, whether such an irresponsible 
accusation was true or not true, the defendants in our con- 
sideration of their averment shall have the full benefit of . 
that paper as evidence, though we have declared it to be 


inadmissible as such. 


Des Grange, it appears from the paper, was put in the 
public prison and kept there until the canon, Hasset, after 
having examined several witnesses, decreed: That not being 
able to prove the public report, he directed the proceeding to 
be suspended, to be resumed thereafter if it should become 
necessary, and that Des Grange should be set at large, on 
condition that he paid the costs. This he did, and fled from 


New Orleans, without ever having again any conjugal rela- 


tions with the mother of the complainant, though as it will 


directly appear from the paper that he was indebted to 
her for his enlargement from the canon’s usurped authority. 
Nor did Des Grange reappear in New Orleans until after 
the cession of Louisiana to the United States. 


In the course of the proceedings against Des Grange, 


both himself and the complainant’s mother were examined 


as witnesses. Both of them reply to questions concerning 


-. his bigamy in respect to his marriage in 1794 with her; 


acknowledge that they were aware of the report prevailing 
against him in that regard; and she says that about a year 
since (in 1801) it was stated in the city that her husband | 


had been married at the North, and wishing to ascertain 


whether it was true or not, that she had gone to Philadelphia 
and New York, where she used every exertion to find out | 


the truth of the report, and that she learned only that he 


had courted a woman, whose’ father not consenting to the 
match it did not take place, and she married another man 


shortly afterwards; and she adds, that she had _ recently 


heard that her husband was married to three women, but 
she did not believe it, nor had she any doubt about the matter 


which rendered her unquiet or unhappy. All of this Des 


Grange confirms; for being asked why his wife, Maria Julia 
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Carriere; went to the North last year, he answers: “That 
the principal reason was, that a report had been circulated 
in this city that he was married to another woman; she 
wished to ascertain whether it was true, and she went.” 
Thus the defendants, by the introduction of the paper 
from the Cathedral, show the existence and curren¢cy of the 
report of Des Grange’s guilt of bigamy in marrying the 


mother of the complainant, and the aggravation of it in the - 


public mind by the prosecution of him, and from the canon 
not having dismissed it altogether, but having retained it 
for further inquiry. Upon his enlargement, as has been 
proved by unimpeachable testimony, Des Grange fled. 


Now, in this connection, it is appropriate to state the 


evidence which the law will receive and pronounce to be. 
sufficient to determine that he did commit bigamy when he 


‘married the mother of the complainant. It so happens, ex- 
cluding all admission of it to the family of the mother of the 
complainant, the fact is proved by a witness, the truthfulness 
of whose testimony has not been assailed, and could not 
have been. | : 

Madame Benguerel has no connection with the family of 
the complainant, and her standing and character were such 
that the defendants could not impeach her credit by even an 
insinuation against either; but she was subjected to their 
cross-interrogation. It brought out neither difference nor 
- contradiction of herself, nor was there anything in the way 
in which she gave her testimony to subject her to any sus- 
picion of friendship to the complainant, or of any want of 
memory or uncertainty in her narrative. 

Madame Benguerel says: “My husband and myself were 
very intimate with Des Grange, and when we reproached 
him for his baseness in imposing himself upon Zulime, he 
endeavored to excuse himself by saying, that at the time he 
married her. he had abandoned his lawful wife, and never 
intended to see her again.”” In‘ answer to a cross-interroga- 


_ tory put upon the point, she says: “‘I am not related to the 


defendants, nor with either of them, nor am I with the mother 
of Myra; nor am I at all interested in this suit.”’ She adds: 
“It will be seen by my answers how I know the facts; I was 
well acquainted with Des Grange, and I know the lawful 


wife of Des Grange, whom he married before imposing him- 


self in marriage upon Zulime.” | 


The paper then discloses the following facts: That Des 
Grange was notoriously charged with bigamy in marrying 


- Zulime; that she left New Orleans “for the North” in 1801 ) 


to get proof of it; that he says that her principal reason for 
going was for that purpose; that he was prosecuted for 


bigamy by the canon in 1802, and was temporarily released — 
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from prison after Zulime had sworn that she did not believe 


the report about him. It is in proof, also, that he then fled | 
from New Orleans, and did not return to it until the year 

1805. Her interference or testimony before the canon nega- 
tives every suspicion that she had any agency in instigating 
the prosecution against him. His own oath upon the oc- 
casion confirms it, for he speaks of his wife being satisfied 


. with his innocence, and there is not a word in the paper nor 


in any of the evidence to show that her friends had provoked 
or abetted in any way the public accusation of his bigamy. 


Nor is Clark, the father of the complainant, at all associated 


- with that procedure. Indeed, he was in Europe at that time. 
With all these facts and obvious inferences from them, taken 


is sufficient. 


in connection with the testimony of Madame Benguerel, the 
only question concerning the bigamy of Des Grange in marry- 
ing the mother of the complainant when he did, is whether 
the law determines the evidence to be sufficient in a-c¢ivil 
suit to establish the fact. | 
We think that the law requires us to pronounce that it 


* 


A charge of bigamy in a criminal prosecution cannot be 
proved by any reputation of marriage. There must be proof 


of actual marriage before the accused can be convicted. But 


in a civil suit the confession of a bigamist will be sufficient, 
when made under circumstances from which no objection to it 
as a confession can be implied. There are none such in this 


ease. The first legal. consequence of such a state of the evi- 


~. dence is, that it released the mother of the complainant from 


all conjugal obligations with Des Grange, making her free to _ 


contract marriage with any other man who was free to inter- 
marry with her. But that conclusion.is not the purpose for 


- which we have used, as the defendant wishes it, what the 


church paper discloses. The object has been to show that the 
defendants have introduced that paper in support of the 


- charge of adulterine bastardy, when in fact it discloses a 


‘condition of things from which it may well be inferred that 


-- both the father and mother of Mrs. Gaines intermarried in 


good faith. It is far short of the evidence in the record to 
prove that they did.so, which will be seen presently. Then | 


_ the next testimony which the defendants rely upon to aid in 


proving the adulterine status of the complainant is that. of 


- Daniel W. Coxe, the friend and co-partner in business with 
Daniel Clark. His testimony was originally taken in a previ- 


ous case to invalidate the marriage between Clark and the | 
mother of the complainant. In 12 Howard, as it was in this | 


case, it was associated with the church paper to sustain the 


objection we are now considering. In the argument, it was 


said that the two were sufficient to prove it. But take the 


testimony of Mr. Coxe as a whole, or in its particulars, and 
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-no-part of it has the slightest bearing upon the canon’s 
prosecution of Des Grange, or upon the objection that ‘the 
complainant was the offspring of an adulterous intercourse. 
Mr. Coxe begins with the history of Caroline Barnes, giving 
an account of the preparations which he had made at the 
_ solicitation of Daniel Clark for the confinement of her mother, 

and then states it to be his belief that Clark had never mar- 
ried her. Beyond this, in regard to the marriage, he does not 
speak, except in his offers to the success of his effort to dis- 
suade her from attempting to prove it, and that he did not 
believe that Daniel Clark was in Philadelphia in the year 
1803, when it is alleged that he married there the mother of 
the complainant. Many other circumstances are narrated by 
Mr. Coxe in connection with the affairs of Mr. Clark, and of 
his acknowledgment of Caroline Barnes as his illegitimate 
child. But after the closest examination of them in connec- 
tion with the point of adulterous bastardy, and that Clark and 
Zulime, after the birth of Caroline, were married in good 
faith, there is not a word in Coxe’s testimony to impeach the 
| a _ marriage, or the fidelity of the parties in entering 
. The defendant also gave in evidence a letter written by 
; Bellechasse, from Matanzas, to Coxe, in reply to one from 
the latter. Coxe had written to Bellechasse at the instigation 


| ut of Mr. Relf, requiring him to dispose of fifty-one lots in favor 


of Caroline Barnes, to the exclusion of the complainant, for 


whom they were confided by Clark to him for her benefit. 


- This Bellechasse refused to do. He then states what had previ-. 
- ously passed between Relf and himself concerning these lots. 
_ He had before given to Relf his renunciation of any ownership 
_ of them, with directions to dispose of them for Myra, stating 
what had passed between himself and Clark upon the subject, 
as he has related it in his testimony. This letter does not 
relate in any way to the marriage between Clark and com- 
-plainant’s mother, or to their alleged adulterous intercourse. 
_ It, however, confirms the honorable character of Bellechasse, | 
and strengthens all that he had said of Clark’s declarations 
to him of the legitimacy of his daughter Myra, and of his 
- intentions to make her the heiress of his estate. This letter 
- seems to us to have been introduced into this case by the 
defendants, with some expectation that it might serve to 
make Bellechasse’s testimony equivocal, and also to associate 
both Myra and Caroline as the adulterine offspring of Clark 


and Zulime. The attempt, in our view, is a failure as to both. 


The complainant’s status depends upon the evidence in this 
case. That of Caroline Barnes, notwithstanding the declara- 
tions of Coxe that she is the natural child of Clark by Zulime, 
must be determined by the law as to what were the relations. 

_ between her mother and Des Grange when she was conceived 
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and born. The witness, Madame Despau, says that she was 


_ at the birth of Caroline, and that it took place in 1801. Mr. 


Coxe says, to the best of his belief, that she was born in the 
year 1802, but without any of those attendant circumstances 
which give even a coloring to the correctness of his chronology 
as to the event of which he was speaking, and with one pro- 
ceeding from himself, which shows how little reliance can 
be put upon the accuracy of his memory, either as to the 
time when he says Mrs. Des Grange presented to him Clark’s 
letter to have her taken care of in her confinement, as she | 
was with child by him, or as to the time of the birth of Caro- 
line, or as to Clark’s visits to Philadelphia immediately pre- 
ceding his departure for Europe in the year 1802. In Mr. 
Coxe’s second examination, he states it had been disclosed 
to him by his correspondence with Clark that the latter had 
been in Philadelphia from late in 1801 to the last of April, 
1802, all of which time Zulime was there; that it was in 
April that Clark returned to New Orleans, and afterwards 
that he had revisited Philadelphia in July, 1802, on his way 
to Europe; thus confirming the statement of Madame Despau | 
in those particulars. In the absence of all contrary proof, 
either by circumstance or deposition, the declaration of 


‘Madame Despau as to the time when Caroline Barnes was 


born must be received to establish that fact. And that being — 
in the year 1801, however much it may be suspected that 
she was the child of Clark, and even that he supposed her 
to be so, she must be considered in law to be the child of 
Des Grange, the gestation of her mother and the birth of 
the child being within the time before any interruption had 
taken place of their conjugal relations. That is proved by 
evidence introduced into the case by the defendants. The 
first is the. power of attorney of the 26th of March, 1801, 


given by Madames Caillavet, Lasabe, and Despau, authoriz- 


ing Des Grange, their brother-in-law, to proceed to Borde- 
aux, in France, to recover property of which they were co- 
heiresses of their father and mother. Next, by a general 

power of attorney, which Des Grange at the same time gave © 
to. Zulime to act for him in all his affairs during his absence. 
She did so in several particulars, styling herself the legiti- 
mate wife and general attorney of Don Geronimo Des Grange. 


Des Grange accepted the power given to him, sailed for — 


France in April, and on the Ist July, 1801, wrote from Borde- 
aux to Clark to aid his wife with his advice, should she be 
embarrassed in any respect, and expressed his uneasiness © 
that he had not yet heard from her; saying, also, that he 


_. was then engaged in a “lawsuit for the purpose of recovering 
an estate belonging to my wife and family.” Now, under 


such a chronology of circumstances and of conjugal amity, 


we need not say that as access between man and wife is 
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always presumed until otherwise plainly proved, and that 
nothing is allowed to impugn the legitimacy of a child short 
of proof by facts showing it to be impossible that the husband 
could have been the father of it, the law, then, establishes 
the relation between Des Grange and Caroline as having: 
been that of father and legitimate child, and that she was 
not the offspring of an adulterous commerce between Clark 
and Zulime; though Coxe says she was, and reaffirmed sub- 
stantially in his letter to Bellechasse, as we gather from his 
answer in his refusal to turn over property to Caroline which | 

was received by him from her father for Mrs. Gaines. 


The defendants also gave in evidence an authenticated 
record from the County Court of New Orleans. It was intro- 
duced by them, and declared by them, in their answers to the 
complainant’s bill, to be a petition by her mother, Zulime 
mée Carriere, wife of the said Des Grange, to a competent ® 
judicial tribunal in New Orleans, praying for a divorce and’ 
dissolution of the bonds of matrimony existing between her 
and Des Grange, which was subsequently decreed after birth 
of the complainant. But they. now urge and declare that 
such record and decree prove nothing in the case. In our 
opinion it proves much, though differently from what it was 
introduced for. Their counsel now says, that the record is 
deficient in the petition, and therefore that it does not appear 
that its object was the annulment of the marriage between 
Zulime and Des Grange on account of his bigamy. The 
petition is wanting; and why, has not been satisfactorily 
shown by the defendants. They knew it to be wanting when 
they introduced the record in evidence, and on that account 
cannot now repudiate it for what it contains, because that 
. is against the purpose for which it was introduced. It shows 
that a petition was filed; that a curator was appointed for 
Des Grange; that he was summoned to answer for Des 
Grange; that he appeared and demurred to the jurisdiction | 
of the court in cases of divorce, and on that account that 
the court could not pronounce a judgment therein, and that 
the damages prayed for in the petition could not be assessed | 
until after the court had rendered judgment touching the 
validity of the marriage. There was a joinder in demurrer, | 
which, however, was withdrawn, and the curator filed the 
- general issue. The docket entries in the suit, kept by the 
clerk are as follows: Petition filed June 24; 1806. Debt or 
damages, $100. Plea filed 1st July, 1806. Answer filed July 
24, 1806. Set for trial 24th July. The witnesses are stated, 
and the costs given. And then follows judgment for plain- 
tiff ; damages $100; July 24, 1806. Now, this extract of so 
- many particulars makes out as well as it could be done the 

urpose of the petition, and establishes consistently, as it 
7 required to be done, by =e rules of evidence for such a 
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case, that the marriage between Jerome Des Grange and 
Zulime, or, as otherwise named, Marie Julia née Carriere, 
was thereby declared null and void. But the defendant’s 
counsel says, that the record is inoperative for any purpose, 
inasmuch as it was a proceeding at the instance of Zulime 
in her maiden name, three years after her alleged marriage 
with Clark. It is forgotten that a judicial invalidation of 
marriage at any time for the bigamy of a party to it relates 
back to the time of the marriage, and places the deceived 
in a free condition to marry again, or to do any other act 
as an unmarried woman, without any sentence of the nullity — 
of the marriage. The evidence, too, shows that the procedure — 
by Zuilme against Des Grange originated in her anxiety to 
place herself in that condition in respect to her marriage 
with Clark, which he had enjoined upon her to keep secret 
until a sentence of the nullity of her marriage with Des | 
Grange had been obtained. She could not, under such cir- - 
cumstances, use Clark’s name in such a suit; she could not 
have sued in Des Grange’s when disclaiming the validity of — 
her marriage with him; and therefore her counsel in filing 
her petition used her maiden name, as it was proper and 


professional in them to do. One thing is certain, that the _ 


record from the County Court of New Orleans does not in 


any way sustain the charge against this complainant of 


adulterine bastardy, but adds another circumstance to the 
many which exist in proof of the marriage between her 
father and mother, and of the good faith with which‘ they 
entered into it. | | 
- To confirm what has just: been said, we will now cite 
the evidences of it: 
Madame Despau testifies that she was at the marriage 


of Zulime and Clark in 1802 or 1803; that it took place in 


Philadelphia, and the ceremony was performed by a Catholic 
priest, in the presence of other witnesses as well as: of her- 
self. She states that she was present when her sister gave — 
birth to Mrs. Gaines; that Clark claimed and acknowledged 
her to be his child, and that she was born in 1806. That the © 


_ circumstances of her marriage with Daniel Clark were these: 


Several years after her marriage with Des Grange, she heard 
he hada living wife. Our family charged him with the crime | 


.of bigamy in marrying Zulime. He at ‘first denied it, but. 


_ afterward admitted it, and fled from the country. These cir- 


cumstances became public, and Mr. Clark made pro Is 
of marriage to my sister, with the knowledge of all our 
family.” The witness then continues her narrative, that it 


_ Was considered essential before the marriage should take 
_ place that proof should be obtained from the Catholic church _—wv. 


_in New York of Des Grange’s bigamy, it being there that his 
_ prior marriage had taken place. They went there; found © 
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that the veiiatrs of marriages had been destroyed. Clark 
followed them, and having heard that a Mr. Gardette in 
Philadelphia had been one of the witnesses of the prior mar- 
riage of Des Grange, and he told them that he had been 
present at the prior marriage of Des Grange; that he knew . 
him and his wife; that the wife had sailed to France. Clark 
then said, you have no reason any longer to refuse to marry 
. me; it will be necessary, however, to keep our marriage secret 
until I have obtained judicial proof of the nullity of your 
marriage with Des Grange. They were then married. 


Such judicial proof was subsequently obtained, as has 
already been shown. Another witness, Madame Caillavet, 
confirms the statement that Clark made proposals of mar- 
riage for Zulime to her family, after her withdrawal from 
Des Grange, on account of her having heard that he was the 
-husband of another woman then alive. She also swears that 
Clark admitted the marriage to her, and that so did Zulime. 
Clark also made an acknowledgment of.it to other witnesses, 
with simultaneous declarations to them of the legitimacy of 
Myra; and his paternal treatment of her from her birth to his 
death impressed them with the full belief of the fact and of 
the sincerity of the purposes for which he made such dec- 
laration. Mrs. Harper, who nursed Myra, not as a hireling, | 
but as the friend of Clark, says that he made to her at dif- 
ferent times declaration of the child’s legitimacy and of 
- his marriage with hér mother. He admitted it, also, to Bois- 
fontaine, and added, that he would have avowed the mar- 

riage but for her subsequent marriage to Gardette. Pressed 
- upon by such proofs, every effort was made by the most — 
searching and repeated cross-examination to lessen the force 


of them, without success. Failing in this, a direct attempt — 


was made to discredit their veracity. by an impeachment of 
their characters. It was a signal failure. Forty years of 
_ their lives were canvassed to bring upon them some reproach. 
The proofs to the contrary were decisive. They, too, had had 
their misfortunes; but their lives had been passed in the 
different places where they had lived, not only without cen- 
sure, but altogether free from suspicion. Their testimony 
was also put in comparison with that of Mr. Coxe. They 


— do differ in immaterial circumstances, but in nothing con- 


cerning the marriage between Clark and Zulime. All that 
Coxe had been able to say about that was,-that he did not 
_ believe it. That conclusion, too, he came to by inferences 
from his own narrative concerning the time of the birth 
of Caroline Barnes; that he withdrew afterwards, as to the 
time of its occurrences, and also as to his declaration, that 


Clark had not been in Philadelphia in the year 1801, ex- — 


tending his sojourn there for more than four months, whilst 
- QZulime and her sister were in search of proofs of the bigamy _ 
_ of Des Grange. The evidence also shows that Clark aided — 
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their inquiries for that’ purpose. Besides the want of memory 
of Mr. Coxe, his narrative shows so strong a bias against the 


marriage that we must receive it with many grains of allow- 


ance. After Zulime had obtained a sentence of the nullity 
of her marriage with Des Grange, she went to Philadelphia | 
to learn the truth of reports which were in circulation con- 
cerning the fidelity of Clark to herself. She had an inter- 
view with Coxe; told him her purpose, and her intention 


~ to proclaim her marriage with Clark, unless she became 


satisfied upon that subject. He told her that she could not 
prove the marriage, and afterwards advised her to take 
counsel of a lawyer. He, of course, dissuaded her from any 
attempt to do so. At the same time Coxe aggravated her dis- 
tress and hopelessness by telling her that Clark was then 
engaged to marry a lady of distinction in Maryland, which, 
whether true in the particulars of his narrative of if, or as 
a general report, there is: no proof in this record; but it 
served his purpose in disuniting Zulime and Clark forever. 
Clark was then in the height of his popularity and distinc- 
tion in the Congress of the United States. His friend shel- 
tered him from the disclosure. Mrs. Harper, as a witness 


to Clarks’ admission to her repeatedly of the marriage, was | 


cross-examined severely, but without any effect, to diminish 
the weight of her testimony in chief. Bellechasse and Bois- 
fontaine, in their subsequent examinations, adhered to what 
they had at first sworn, and their characters forbade even | 
a suspicion of its not being true. - 

Failing in every attempt to lessen the proof of the mar- | 
riage, it was suggested that all of these witnesses were in 
combination to establish it by perjury. The defendant’s 
counsel had himself extracted from their answers that they 
had no interest of any kind in the result of the suit. They 


are protected by the rules of evidence from any such impu- 


tation. There was no foundation for it. 


_ The marriage, then, having been proved, the only point 
remaining is, whether it was contracted in good faith by the 
parties to it. We see no cause for thinking that it was not 
entered into in good faith. Supposing it, however, not to have 
been so by Zulime, on account of her not having sincerely 
believed in the invalidity of her marriage with Des Grange, 
that could not take away the complainant’s right to inherit 
her father’s estate under his olographic will of 1813, if it has 
not been fully proved, as the rules of evidence in such cases 


- require it to be done, that he did not marry in good faith. 


The doubts which may be indulged in respect to Zulime’s sin- 


_ -eerity cannot apply to him. He:was an unmarried man, never 


had been married, whén he united himself to Zulime, and the 


. weight of testimony in the case is, that he did marry her in © : 


eR good faith. His conduct to his child from her birth to his 
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death, his frequent: declarations of his marriage to her 


mother, and of her legitimacy, and his avowal of it in his last | 


will, are conclusive of his having married in good faith. The 
_ law applicable to such cases requires us to say so. 


We have not thought it necessary to give all the evidence 

in this case in detail, but have accurately done so as to all of 
it bearing in any way upon the points in controversy, and 
especially as to that having any connection with the charge 
of adulterine bastardy. Those who may have any curiosity 
-to read the testimony in full will find it in what is called the 
- Probate Record; also in the cases as they are reported in 6 
and 12 Howard, particularly i in the old record of the last case. 


Our judgment is, that by the law of Louisiana Mrs. 


Gaines is entitled to a legal filiation as the child of Daniel 


Clark and Marie Julia Carriere, begotten in lawful wedlock; 
_ that she was made by her father in his last will his universal 


legatee ; ‘and that the Civil Code of Louisiana, and the de- 


cisions and judgments given upon the same by the Supreme 
Court of that State, entitle her to her father’s succession, 
subject to the payment of legacies mentioned in the record. 
We shall direct a mandate to be issued accordingly, with a 


reversal of the decree of the court below, and: ‘directing such 


- a@ decree to be made by that court in the premises as it ought 
to have done. Thus, after a litigation of thirty years, has 


_ this court adjudicated the principles applicable to her rights : 


in her father’s estate. They are now finally settled. 


| The decree was that “this court doth now here adbvide, order 
ena decree that the decree of the said Circuit Court be and the 
same is hereby reversed, with costs;” and “that this court doth 
now here order, adjudge and decree that it be adjudged and de- 
creed, and is hereby adjudged and decreed upon the evidence in 


this case, that Myra Clark Gaines is the only legitimate child of | 


- Daniel Clark, and as such was exclusively invested with the char- 


acter of such legitimate child, and entitled to all the rights of the — 


- same; and that under and by virtue of the last will.and testament 
of the said Daniel Clark, the said Myra Clark Gaines is the uni- 


versal legatee of the said Daniel Clark, and as such entitled to all — 


the estate, whether real or personal of which he died possessed, 
subject only to the payment of certain legacies therein nam 


and “this court doth further order, adjudge and decree that all 


property described and claimed by the defendant, Duncan H. 
-Hennen, in his. answer and exhibits thereto annexed, is part and 
parcel of the property. composing the succession of the said Daniel 
Clark, and that complainant, Myra Clark Gaines, is justly and 


lawfully entitled to the property aforesaid so claimed and held by 
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defendant Hientien, together with all the yearly rents por profits 
accruing from same since the same came into said defendant’s 

possession, to-wit, on the 13th day of May, 1844, and for which 
the said defendant is hereby adjudged, ordered and decreed to 
account to the said Myra Clark Gaines.” 


And the cause was remanded to the Circuit Court with di- 
rections to cause said defendant “forthwith to surrender all the 
property so claimed and held by him into the hands of the said 
Myra Clark Gaines,” and “‘to cause an account to be taken of the 
yearly rents and profits accrued and accruing from said property 
since the 18th of May, 1844.” 


Mr. Justice Catron and Mr. J ustice Grier dissented in sepa- 
rate opinions. 


Chief Justice Taney also dissented, bint filed no opinion. Up 
to that time he had sat in none of the cases and had token no part 
| in the decisions. 


Mr. Justice Grier had agreed with the decision in Patterson 
v. Gaines, 6 Howard (47 U.S.) 550, in which it was decreed that 
“a lawful marriage was contracted and solemnized between Daniel 
Clark and Zulime Carriere, and that Myra Clark, now Myra Clark 
Gaines, is the lawful and only issue of the said marriage, and 
was at the death of her father, Daniel Clark, his only legitimate 
child and heir at law.” He now (in this Hennen case) dissented 
from the decision decreeing the same thing, but “did not think 
it necessary to vindicate” his change in opinion, “by again pre- 
senting to the public view a history of the scandalous gossip which 
has been buried under the dust of half a century, and which a 
proper feeling of decency should have suffered to” “remain go,” 
but expressed his disgust by simply saying: | 


I therefore dismiss the case, as I hope, for the last time, 
with the single remark, that if it be the law of Louisiana - 
that a will can be established by the dim recollections, imagin- 

ations, or inventions of anile gossips, after forty-five years, 
to disturb the titles and possessions of bona-fide purchasers, 
without notice, of an apparently indefeasible “‘Haud 
equidem invideo, miror magis.’ 


Mr. Justice Catron filed a vigorous and iecgtiey Hiawnti He 
said that “the only issue decided by the former suit of Gaines v. — 
 Relf,” 12 Howard (53 U.S.) 472, “was, whether the complainant’s | 
_- mother for years before, and at the time of Myra’s birth, was 
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the lawful wife of Jerome Des Grange,’ and that the court found 
_ that she was, and also found, as a legal consequence, that “Mrs. 
Gaines was an adulterous bastard,” and he stoutly contended, 
with much elaboration, that that decision was res adjudicata of 
the issue of her legitimacy, and conclusively estopped her from 
recovering in this Hennen case. He also said that the evidence 
did not show that Daniel Clark and Zulime were ever married; 
that the only evidence that they were was the testimony of 
Madame Despau, who testified that she was present and saw 
them married, and “her integrity and credit as a witness were 
so directly overthrown in the former case by the deposition of 
Daniel W. Coxe, and by many circumstances, as to leave her evi- 
dence of no value.” 


He also contended that Mrs. Gaines, by her bill in the Relf 
case, for four-fifths of the property as instituted heir of Daniel 
Clark under the will of 1811, renounced her right to recover under. 
the will of 1813 and “declared she would not rely on said will 
of 1813.” By suing for “five-fifths, Mrs. Gaines, by her amended 
bill of 1848, in express terms renounced one-fifth to the pur- 
chasers under the will of 1811. To the extent of —- the 
validity of that will was recognized.” . 


Aside from these points, his dissenting opinion is but a 
reiteration of the discussion of other questions discussed in his 
opinion in the Relf case. 7 


It is only necessary to add that if “the only issue decided 
in the Relf case was that Mrs. Gaines was an adulterous bastard” — 
and that she was not a legitimate child of Daniel Clark, as Judge 
Catron says in his dissenting opinion was the effect of that deci- 
sion, then the decision in the Relf case ought to have expressly 
overruled the decision in the Patterson case, wherein it was 

‘expressly decreed that “a lawful marriage was contracted and 
_ solemnized at Philadelphia between Daniel Clark and Zulime 
Carriere” and that “Myra Clark, now Myra Clark Gaines, is the 
lawful and only issue of the said marriage, and was at his death | 
his only legitimate child and heir at law.” If the decision in the 
Relf case decided that Mrs. Gaines was “an adulterous. bastard,’’ 
as Judge Catron says it did, the two decisions were in exact 
conflict. The decision in the Relf case did not overrule the deci- 


_. sion in Patterson’s case, or contain words which even intimated 
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that the court intended to overrule it. If Patterson’s case was 
- wrongly decided, Judge Catron, who wrote the decision in Relf’s 
‘case, was to blame for his failure to put into his opinion words 
expressly overruling it. That failure justified Judge Wayne in 
saying in this Hennen case that the decision in Petterson: S case 
had never been overruled. 


The Hennen case ended J and udge Catron’s 
connection with the long litigation. Judge Wayne wrote the 
majority opinion in Patterson’s case, the long dissenting opinion | 
in Relf’s case, and the majority opinion in Hennen’s case. In 
every one of them he had unequivocally declared that Mrs. Gaines 
was the legitimate child of Daniel Clark. In these three opinions 
he had proved himself her chief supporter among all the judges. — 
Judge Catron had written the opinion in Relf’s case, which was 
the only decision against her. He seems to have been conscien- 
tious in his conclusion that her suit was a mere “fiction,” based 
on “palpable” falsehood, and to that conclusion he steadfastly | 
adhered. But the differences of the two judges were now at an 
end. Before the next “Gaines Case” reached the Supreme Court, 
both were dead. And so were three other judges who took part . 
in the Hennen decision. Chief Justice Taney, Mr. Justice McLean — 
and Mr. Justice Campbell had died, and five other men had become 
members of the court. In fact, not one of the judges who was 
a member of the court when Mrs. Gaines first applied to it for | 
assistance in 1839 was alive. | 


CHAPTER XIX 


STILL FURTHER OF THE LEGITIMACY OF MRS. GAINES 


Gaines v. New Orleans (1867), 73 U. S. 642. 


- Mr. Justice Wayne was mistaken in saying in his great 
. opinion in the Hennen case that, after a litigation of thirty 
years, the Supreme Court “has adjudicated the principles appli- 
cable to. Mrs. Gaines’s rights in her father’s estate,” and that 
“they are now finally settled,” if thereby he meant that her | 


lawful right to all the property devised and bequeathed by the 
will of 1813 had been finally determined in her favor, and the 


litigation ended. That decision was rendered December 

ee On December 22, 1856, Mrs. Gaines had filed in the Circuit i 
_ Court of the United States her bill in equity to recover from 
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the city of New Orleans and other named detenidaiel valuable 
real estate belonging to Daniel Clark at the time of his death. 
She based her right to recover on the will of 1813, and the 
- probate of that will by the decision of the Supreme Court — 
- Louisiana made in December, 1855. 


_ In that suit, as in the Hennen case, the main defense was 
that she was not the legitimate child of Daniel Clark, but an 
adulterous bastard, and being such could not take by will under 
the law of Louisiana—not even if her father and mother married 
in good —— that defense was again urged on several 
grounds. 


 . The first was that, in ‘Gaines: v. Hennen, in which this | 
defense was decided against the defendant, the court had mis- 
conceived the facts, owing to the immense size of the record of 

_ over 8,000 pages, and therefore the decision in that case could 
not be accepted as. res adjudicata in this. | | 


_ The second was that Clark’s estate was insolvent and the 
sale of the property in suit by his executors was necessary to | 
pay his debts, and therefore it was immaterial whether the — 
sales were made in strict conformity to the prescriptions of the 
law, since the proceeds were applied to the payment of his 
debts—the very ‘purpose to which the law required them to be 
applied. 


The third was that the articles of partnership gave two- 
thirds of the properties sought to be recovered by Mrs. Gaines, 
to Chew and Relf, and therefore she was entitled to recover only | 
one-third, even if she were a legitimate child of Clark and his 

will of 1818 ‘valid and sufficiently proved. 


, It was claimed that all these grounds except the first were 
new and peculiar to this New Orleans case. They were not new. 
Every one of them had been discussed by Judge Wayne in | 
Hennen’s case and decided adversely to defendants. But the 
Circuit Court seemed to be impressed by them, and rendered 
judgment against Mrs. Gaines, and she again — to the 
Supreme Court. 


The case this time was entitled v. New and 
‘is reported in 738 U. S. (6 Wall.) 642 to 718. It and:“two com- 
panion cases which accompanied. it constituted the seventh, 
eighth and ninth appeals to the Supreme’ Court of the controversy, 


known as the ‘Gaines Case.’”” 
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ee The amount of lands involved was 203 acres, which had been 

sold by Chew and Relf, and had passed, by mesne conveyances ~ 
from the purchaser, to the city of New Orleans and four other | 
_ defendants, and the whole, when the suit was tried in 1860, 

was estimated to be worth $35,000,000. The city had reserved 
four or five blocks of the 203 acres for public purposes—drainage © 
works, parks, etc——and had sold much of the rest of it to pur- — 
chasers who had failed to pay for it, and been compelled to take 
jit back, and had continued to claim much of it as the owner. 


- The case was decided in the Supreme Court at the December 
term, 1867, and on April 6, 1868. The decision was again in 
favor of Mrs. Gaines, and it was the final decision on the great 
or main issues, and because it was, much of the opinion will be 
set out in the judge’s own words. It was written by Mr. Justice 
David Davis. Three of the nine judges—Grier, Swayne and 
Miller—dissented, but filed no opinion. Grier had agreed with 
_ the decision in Patterson’s case, had agreed with the decision 
in the Relf case, and dissented from the decision in the Hennen . 
case. But he never filed an opinion explaining how he could 
agree with the decision in the first and dissent in the third, except _ 
his very short opinion set forth in the last preceding chapter. 


-- Judge Davis, in his opinion, concedes that Caroline was 
Clark’s child and that she was born in Philadelphia in 1802 and 
was an illegitimate child. It is doubtful if the evidence estab- 
lished any of those things. The concession was a concession that 
Coxe’s testimony was true. He was the only witness who testified 
that Caroline was born in Philadelphia, and his testimony that | 
she was born there and that she was Clark’s child was based - 
on the letter of introduction which he either lost or destroyed, 
and which in his first deposition, taken in 1835, he did not men- 
_ tion. The learned judge in effect held that, conceding all these | 
- things to be true, still they did not prove that Myra was 
illegitimate. 
Among other things, Mr. Justice Davis, in his opinion iad : 
It was supposed, after the decision in Gaines v. Hennen, 
that the litigation, pursued in one form.and another for over 
thirty years, by the complainant, to vindicate her rights in 
the estate of her father, was ended. But this reasonable ex- 
pectation has not been realized; for other cases, involving the 


same issues and pleadings, and supported by the same evi- 
dence, are before us; and we are asked to review the prin- 
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ciples of law and questions of fact, on which the Hennen 


decision was pronounced, and thus reopen the whole contro- © 
versy. The legal principles, on which that case was decided, 
are no longer open for consideration. They were fully and 
finally settled, and are controlling in all future disputes re- 


- lating to the same subject. But these defendants insist they 


have a right to be heard on the issues of fact presented in 


this case, even if they are the same as those decided in the 


Hennen case. 

It can serve no useful purpose to discuss the point how 
far the decision in Gaines v.' Hennen is res judicata, as to 
the city of New Orleans and others in like position; for we 
shall examine this case, as if the questions of fact, decided 
in the former case, were still open questions to these de- 
fendants and others, whose cases are now before the court. 
Nevertheless, it is proper to say, when this court, in a real 
contest, has decided question® of fact on the most careful - 
investigation, and after full argument by able counsel, it 
will be presumed a correct conclusion was reached, and 
before a decision thus rendered will be reversed, it must 
very clearly appear that error was committed. 


The legitimacy of Mrs. Gaines is the turning-point of 


_ this controversy; for, since the probate of the will of 1813, 


if legitimate, she cannot be deprived of the estate of her 
father by any of the defenses interposed in this suit. These 
defendants claim, as a question of proof, from the record, 
that she is an illegitimate child—adulterous bastard of Daniel 
Clark—and cannot take the estate of her father, either as 


-heir, or legatee under the will of 1818. This court decided, 


in the Hennen case, that by the law of Louisiana she was 
entitled to a legal filiation as the child of Daniel Clark and 
Marie Julie (Zulime) Carriere, begotten in lawful wedlock. 
Was that a mistaken judgment? 

To this question we will first direct our attention, con-— 
sidering, afterwards, the obj ections made to a recovery by 
her, even if her legal filiation is established. We shall not 


| attempt to give the history of the litigation, which, it is to 


be hoped, will be closed by this decision; for the profession 
is familiar with it by the repeated adj udications of this 
court. It is enough to say it has been pursued by the com- 
plainant through a third of a century, with a vigor and 
energy hardly ever surpassed, in defiance of obstacles which 
would have deterred persons of ordinary mind and character, 
and has enlisted, on both sides, at different periods, the ablest 
talent of the American bar. 

This case seems to have been defended on the idea, that 
every presumption was against the legitimacy of Mrs. Gaines, 
and the inclination of courts would be so to decide. But, as 


_ she was declared legitimate by her father in his last will 
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* and testament, common justice, not to speak of legal rules, 


would require that such a declaration should only be over- 


-borne by the strongest proof; and yet detached portions of 
evidence, scattered through the record here and there, are — 


invoked to destroy the dying declarations of.an_ intelli- 
gent man, that a beloved child was capable of inheriting his 


-property. 


"he: influence of the probate of the will of 1818, in 
deciding the civil status of Mrs. Gaines, cannot be over- 


estimated. Without the evidence which it furnishes, her 
legitimacy might be questioned; but with it, in connection 


with the other evidence in the record, it is hard to see how | 
it can longer be doubted. The circumstances under which this 
will was recognized are peculiar, and entitle the court which 
pronounced it valid to the tribute of our admiration. It was 


- proved by the memory of witnesses, forty-three years after 


it was made, in the height of the litigation instituted by Mrs: 


-Gaines to obtain possession of her father’s estate; but, not-. 
_ withstanding the effect of the probate of it was to recall . 
the will of 1811, and endanger titles acquired under it, so 


strong was the proof of its authenticity, and so complete — 


the evidence of its contents, that a court, administering jus- 


tice in the midst of a people claiming rights hostile to it, did 
not hesitate to order it to be recorded and executed as the 


- last will and testament of Daniel Clark. 


This will, thus allowed to go to probate, contains the : 


' following clause: “I do hereby acknowledge that my beloved — 


Myra, who is now living in the family of Samuel B. Davis, 
is my legitimate and only daughter; and that I leave and be- 


-queath unto her, the said Myra, all the estate, whether real 


or personal, of which I may die possessed, subject only to. 


the payment of certain legacies hereinafter named.” The will 


made only a short time before the testator died, and is 


declare his child legitimate if he 


to be taken as his dying testimony that he believed the dec- 
larations in it to be true. And no one can read the evidence 
on which it was established, especially the evidence of Har- 
riet Harper, Boisfontaine, and Bellechasse, without being 


convinced of the unbounded affection of Daniel Clark for 


his child, his sensibility as to her being declared legitimate, — 
his pride in the position she would occupy as heir to his large 
estate, and his belief that he had secured the estate to her. 
Nearly his last words were about this child, and the necessity 
of taking care of the will. on her account. | | | 

The inquiry naturally arises,-what motive had he to 
knew the fact were other- | 

wise? He was a man of superior intelligence, and long resi- 


_ dence in Louisiana, and necessarily knew by the. laws of the 
_. State he could secure to his child enough of his large prop- 
erty to make her rich, if she were illegitimate. Is it con- 
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ceivable that such a man would risk a declaration of legiti- 


- macy, which he knew to be false, and thus jeopard the estate, 


which he insisted with so much confidence he had secured to 
his child, and in the security of which he said “he would 
die contented 

It is argued that .the cimedies and letters of Clark, for 
years before this, are inconsistent with the idea of Myra’ s 


legitimacy. Conceding this is so, and yet it in nowise dis- 
proves the good faith and sincerity of Clark when he made 


his will. The conduct of Clark is susceptible of easy explana- 


tion. He had contracted an unfortunate marriage, and, in 


- many respécts, a disreputable one, having married a person 


with whom he had previously lived improperly, who, with- | 


out a divorce, had married again. Possessed of commanding — 


influence and high position, and mingling in social inter- 
course with the best society of the country, it was natural, 
while in strong health and the full tide of prosperity, he 
should be desirous of concealing such a marriage; but when 
sickness overtook him, and’he necessarily reviewed his past 
life, it was just as natural he should wish to repair the con- 
sequences of his folly (to use no harsher term) by a delib- 
erate saithansiniaadiads that the child born of that marriage 
was legitimate, and could, therefore; inherit his estate. He 
was intelligent enough to know that, if he died without giving — 


his child the status to which she was entitled, she would in 


all probability pass through life with a stain upon her birth, 


; and be unable to enjoy his property, for he had taken un- 
_. common pains to conceal his marriage. 


_” The difficulty of acknowledging the marriage to Zulime 
was greatly increased by her subsequent marriage to Gar- 


+ dette. Clark could not acknowledge it to the world without | 


‘injuring her, which no right-minded man under the circum- 


stances would wish to do. According to the testimony of | 


_ Baron Boisfontaine, Clark considered her blameless, and would 


have made his marriage with her public if it had not been ~ 


for the obstacle interposed by the Gardette marriage. It is 
easy to see the struggle in the mind of Clark on this sub- 


ject. He had sustained improper relations with a woman of 


uncommon personal attractions, to whom he was passionatély 


- attached. This woman he afterwards married, and lived with 


in secret for several years. Estrangement took place, and — 
he separated from her.-. She had repaired to Philadelphia to 


procure evidence of her marriage; but being unable to get 


it, and advised of its invalidity, had married another man 


| with whom she was quietly living. Two children were the 


result of the intercourse between them—one born before and 


| the other after marriage—the latter the legitimate heir of 


the father, if he-married the mother, believing in good faith 


. was capable of contracting. marriage. To acknowledge 
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‘marriage- with such surroundings was to lose social caste, 


and put in peril a woman whom he once loved and still pro- 
fessed to respect. Not to acknowledge it was to bastardize 
a child for whom he had great affection, and to see a large 
part of his estate go to others, who had no claims on his 
bounty. There were thus presented to his mind conflicting 
motives. Duty to himself and society, and affection for his 
child, prompted him to proclaim his marriage, while pride, 
the fear of social degradation, and the natural desire not 
to inflict additional injury upon Zulime, impelled him to a 
contrary course. That he yielded to the influence of unworthy 
motives, and lived for years a life of deception, only proves 
that his baser nature during that time got the control, and 
that he acted as other men in similar circumstances have 
acted before him. But, before he died, the better nature of 
this man of lofty pride and sensitive honor was aroused and 
gained the ascendency. He atoned in some measure for the 
errors of his past life; for he not only made a public acknowl- 
edgment, in the last solemn act of his life, that his child was 

legitimate, but a short time previous to his death frequently © 
repeated the declaration to Mrs. Harper, who had nursed the 
child in infancy, and to Boisfontaine, who managed his plan- 


tations, and was with him when he died. 


Testimony like this outweighs the evidence furnished by 


the conduct of Clark, when, governed by bad influences, he 


was even willing to leave a stain of dishonor on the birth | 
of his child, rather than make known a marriage which would | 
tend to degrade him in the estimation of his friends and the 


' public. If the evidence of Mrs. Harper and Boisfontaine is — 


true (and who can doubt it since the action of the Supreme 
Court of Louisiana?), it confirms the declarations of the will 
and shows a willingness, nay, more, an anxiety on the part of, 
Clark, to talk about a subject the nearest his heart, and one 
which of necessity must have awakened his conscience. To — 
whom would he be so likely to communicate the information _ 
that Myra was born in lawful wedlock as to the woman who | 


_ nursed her and the man who remained with him, at his re- 


quest, during his sickness, and until he died? 


But the will itself, in another clause,: furnishes corro- 


borating evidence of Mrs. Gaines’s legitimacy. A legacy of 
five thousand dollars is left to Caroline Des Granges, with a _ 


suitable annuity until her majority. The person thus desig- 
nated was the natural child of Clark by Zulime, and yet he 
avoids calling her his child, gives her the name of the osten- 


sible husband of her mother’ at the time of her birth, and 
- recognizes Myra as his legitimate and only daughter. ‘Many 


reasons may have influenced Clark to pursue this course. 


- Delicacy to the mother may have induced him to reveal no 
more than was necessary to accomplish his purpose; or an 
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unwillingness, by his will, to affix a brand of reproach on this 
child, who was lawfully entitled to bear the name of Des 
Granges, may have been the motive; or a wish that Myra, the 
object of his greater affections and superior bounty, might 
never know the wickedness of his life, may have prompted 


his course. It is not necessary to inquire whether these con- _ 


siderations, singly or together, constituted the reasons for 
the peculiar wording of the legacy. It is enough to know 
from the legacy that Clark had both children in his mind 
when he drew his will. If so, and he knew both were illegiti- 
mate, why discriminate so largely in favor of one and against © 
the other? No answer can be given to this question on the 


assumption he knew the birth of both to be dishonorable; but | 


it is easily answered, if one was legitimate and the other not, 
for it is the experience of the world (and it is well it is so) 
that every person owning property desires his legitimate 
children to have the greater share of it. 


The attempt to impeach the validity of this will shows 
the importance attached to it by the defence in determining | 
the issue we are now considering. But the will cannot be 
attacked here. When a will is duly probated by a State court 
of competent jurisdiction, that probate is conclusive of the 
validity and contents of the will in this court. 


But why, if the will is invalid, has the diniiate of it 
rested for twelve years unrecalled, when express liberty was 
given by the Supreme Court of Louisiana for any one in- 
terested to contest it in a direct action with complainant? © 
If, with this clear indication of the proper course to be pur- 
sued, the probate of the will still remains unrevoked, the 
reasonable conclusion is, the will itself could not be success- 
fully attacked. Be this as it may, while unrevoked it is the 
law of this case, and so this court held in Gaines v. Hennen. 


. But it is said the probate of the will in dispute cannot 
stand, because there was no direct action by the Louisiana 
court annulling the probate of the will of 1811. This was 
not necessary. The probate of the will of 1813, by the mere 
fact of its probate, necessarily annulled the will of 1811, so 
far as its provisions were inconsistent, and so far as ‘the 
estate was not legally administered under it. And this pre-. 
cise point was decided in the Hennen case. : 


| We will proceed now to consider the question of actual 
marriage, and whether Clark, in good faith, contracted it. 
Madame Sophie Despau swears to the solemnization of a 
marriage between Clark and Zulime, by a Catholic priest, 
in Philadelphia, in 1802 or 1803. If this witness is to be 
believed there is an end of the case, for no amount of nega- 
tive testimony that Clark could not have made the marriage 
will weigh down the testimony of an unimpeached witness, 
who was present and witnessed the ceremony. But why does 
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‘ she not tell the truth? Is it because she was the sister of - 


Zulime? Who so likely to be present at a private marriage, | 
designed to be concealed from the world, as a hear relative 
of one of the parties? Clark knew he was contracting a 
marriage which would lessen his standing in society, and. 
might not want any very dear friend or relative present. 

Not so-with Zulime. She was marrying a man of rank and | 
position, with whom she had lived in unlawful intimacy, and 
what so natural that she should take with her to Philadelphia, 
as a witness of her happiness, the same sister who had wit- 
nessed her previous disgrace when Caroline was born. Is 


she not to be believed because she speaks of Caroline as one 


of the children born of the marriage of her sister with Des 
Granges, when she must have known she was the child of 
Clark? It is doubtless true she knew Clark to be the real © 

father of the child; but she certainly did not falsify in stat- 
ing Caroline was born of the Des Granges marriage. This — 
was true, and yet Clark had seduced the wife and was the 


father of the child. But is she to be condemned and her evi- 


dence discarded because she does not disclose the frailties of 
her sister, and instead of answering plainly that Caroline 
was the child of Clark, speaks of her as born of the marriage | 
with Des Granges? Des Granges was, in the eye of the law, | 

the father, though Clark was, in fact, the father; and al- 
though Madame Despau knew the real parentage of Caroline, 


- ‘we cannot say she did not believe she was answering properly 


the cross-interrogatories propounded to her. At any rate, we 
cannot say her testimony in this regard casts suspicion on 


- the evidence given to establish the marriage. We concede 


something to the infirmity of human nature. This aged wit- 
ness, testfying forty-six years after events which must have 
indelibly fixed themselves on her memory, and when conceal- 
ment of anything, no matter how unpleasant, would do harm 
rather. than good, still shows pride of family, and studiously 


- avoids the condemnation of her unfortunate sister, for she | 


can speak of her sufferings, but not of her frailties. All 
this may prove weakness of character, but does not tend to — 
prove she told a falsehood when she testified to the marriage | 
of Clark and Zulime. But she is corroborated by Madame 
Rose Caillavet, an elder sister, who was eighty-three years 
of age in March, 1849, when her deposition in this cause was 
taken. She testifies the marriage was arranged in New Or- . 
leans; that Zulime wrote to her from Philadelpha that it had | 


. taken place; that Clark afterwards acknowledged it, and 


frequently stated that Myra was his lawful and only child. ~ 


There is nothing in this record worthy of notice to impeach — 
this testimony. It was given by one whose life was nearly — 
ended, and who could have no motive, as far as we can see, | 


_ to tell an untruth. Like Sophie Despau, she was the sister 


‘ 
“Ss 
i? 
4% 
te 
é 
a 
: 
a 
< 
~ 
x 
A 
var 


The Romance of American Courts 285 


of Zulime, and equally anxious to vindicate her good name, 
but this furnishes no good reason to discredit her. 


In support, then, of the issue that there was a marriage 
between the father and mother of complainant, we have the 
testamentary disposition of the father; his declarations at 
the time of his death, and shortly before it, to Mrs. Harper 
and Boisfontaine, that Myra was legitimate; similar declara- 
tions at other times to Madame Caillavet, with an acknow- 
ledgment to her of the marriage; and, superadded to all this, 
the evidence of Madame Despau that the marriage ceremony 
- took place in her presence; with the admission of Clark to 
- Boisfontaine that he would have made it public but for the 
subsequent conduct of Zulime in marrying Gardette. 
To disprove the fact of marriage, the evidence is of a 
negative character and wholly inferential. Concede it is true 
that Clark behaved so as to cause his most intimate friends 
to disbelieve the fact of marriage; that he held himself out 
to the world as a single man, and by public repute, after the 
time of the alleged marriage, lived with Zulime, ostensibly 
not as his wife, still the case of the complainant is not weak- 
ened. It was the fixed purpose of Clark to conceal this mar- 
riage, as is clearly shown by the evidence; and a man of his 
mental resources would be likely to use every means calcu- 
lated to accomplish his purpose; and these things, instead of 
_ proving the marriage did not occur, only prove how effectually 
it was concealed. 


But it is argued with earnestness and ability there was 
no marriage, because those who knew Clark intimately swear 
to their belief that one of his proud nature would never marry 
- @& person with whom he had previously lived unlawfully. 
- Opinions of witnesses on such a point can have no weight — 
in determining the issue we are trying. Men of equal posi- 
tion and equal pride with Clark have married those with 
whom they were living unlawfully, and why should not Clark 
do the same thing? No good reason can be given why he 
- should not act in a matter of this kind as other men, just 
as sensitive and proud, have acted before him. If he seduced 
Zulime and could lawfully marry her, it was his duty to do 
it;.and can we say he'was too proud to marry her, and 
thereby repair the wrongs she suffered at his hands? To 
gay so would be to reflect ‘upon his memory more than is 
necessary. 

In denial of the marriage it is said, if Clark had not 
been free to do so, he would never have written a letter, 
stating if he could secure the affections of Miss Caton he 
would offer himself to her.. This letter was written after 
his estrangement from Zulime and separation from her, but 
before her intermarriage with Gardette. It cannot be denied 
the writing of it was a base and inexcusable act, and in itself — 
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affords an additional proof, if any were necessary, how easy 
the descent, when a man, with a fixed purpose, is leading 
a life of deceit. Clark, for years, had been imposing himself 
on the world in a character different from his real one, and 
when his affections were weaned from Zulime he atten#pted 
to do what, if he had succeeded in doing, would have black- 
ened his memory forever. But fortunately, before he died 
his line of conduct was changed. Affection for his child and 
uncertain health, duobtless subdued him, and induced him 
to disclose what, as an honorable and honest man, he should 
never have wished to conceal. In resolving the issue of mar- 
riage or no ‘marriage, the effect of this letter is unimportant 
when opposed to the direct testimony that there was a mar- 
riage, on which we have offered sufficient comments. Without 
pursuing the subject further, it is our conclusion from the 
whole record, as a matter of fact, that the father and mother 


_ of complainant were married. 


Did Clark contract that marriage in good faith? If 
this inquiry can be answered in the affirmative, the legitimacy 
of Mrs. Gaines is no longer an open question. The fact of 
marriage being proved, the presumptions of law are all in 
favor of good faith. To disprove the good faith in this case 
“there should be full proof to the contrary, and the law will 


not be satisfied with semi-plena probatio.” Chief Justice - 


Martin, in Clendenning v. Clendenning, 3 Martin, N.S. 442, 
in discussing the question of the extent of the proof required 
to overturn the presumption of good faith, says, “the proof 
must be irrefragable.” Testing this case by these rules, the : 
question is of easy solution. Zulime, when quite young, was 
married in New Orleans to Jerome Des Grange, from whom 
she was not divorced at the time of her marriage with Clark. 
It is in evidence that Clark was a single man; and the inquiry 


‘therefore is, did he believe Zulime had the capacity of con- 


tracting marriage with him? If in good faith he believed 
she was free to marry him on account of the invalidity of 
her marriage with Des Grange, and with a bona fide belief 
of this did marry her, then, by the laws of Louisiana, such | 
a marriage has its civil effects, and the child born of it is — 


_ legitimate, and can inherit her -father’s estate. 


We do not propose to discuss the question, whether Des — 


_ Grange was or was not guilty of bigamy in marrying Zulime ? 
_ That he was aecused of it is very clear, and that there is 


evidence in the record tending to show it was true, is equally 
clear; but. where the weight of the testimony leaves the 
point in dispute, the purposes of. this suit do not require 
us to decide. 

Clark had been criminally intimate with Zulime before 


~ his marriage, and on one occasion sent her, secretly, to Phila- 


— where she gave birth to a child, of which he — 
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edged himself to Daniel W. Coxe as the father. Whether 
these improper relations were continued after the return of 
Zulime to New Orleans we are not informed by the record; 
but, in the absence of proof to the contrary, the fair presump- 
tion would be they were. It is asked why Clark should marry 
her if he could live with her without.it? The natural answer | 
would be, he loved her, and wished to terminate the existing 
disreputable connection; for we have no right, unless there 
is clear proof it is so, to ascribe a bad motive for a good 
act. It may be Zulime was unwilling longer to continue the | 
connection, and Clark, rather than part with her, married 
her. But whatever were the controlling motives with the 
parties, there was nothing to induce Clark to enter into a 
marriage contract, unless he thought he had a right to do 
it. He was a man of high intelligence and knew what every 
man of ordinary intelligence knows, that he subjected himself 
to a criminal prosecution and absolute disgrace, if he mar- 
ried a woman who was lawfully the wife of another. Is it 
to be supposed for a moment—considering the political and 
social position he occupied, on which so much stress is laid 
by the defence—that he would expose himself knowingly to 
the penalties provided everywhere against the crime of big- 
amy? Clearly not. 

From the very nature of the case, Clark must have 
believed he had a right to marry Zulime. But we are not 
without testimony to prove his good faith. Madame Despau 
swears it became known in New Orleans that Des Granges 
had another wife, who was living when he married Zulime, 
and upon this she separated from him and returned to her 
family. It was then arranged that Clark should marry her; 
but before doing so, it was thought best to procure record . 


evidence of the first marriage of Des Granges, which was 


said to have taken place in New York. For this purpose she 
went to New York in company with Zulime, but found the 
registry of marriages of which she was in: search was 
destroyed. Failing in their object they repaired to Phila- 
delphia, where it was appointed Clark should meet them, 
and while there Gardette told them he was a witness to the 
marriage of Des Granges in New York, and the wife was 
then living in France. Upon this communication Clark 
said to Zulime, ‘“You have no longer any reason to refuse to 
marry me;” to which she assented, and the marriage was 
solemnized. If this testimony is true, and we have said in a 
-previous part of this opinion there is nothing to’ discredit . 
this witness, then the good faith of Clark in contracting 
marriage with Zulime is established. And who can doubt 
Zulime was in equal good faith? But the determination of 
that point is not essential in settling the rights of the com- 
_ plainant in this ‘suit. No better evidence could be furnished 
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| Clark of the invalidity of Zulime’s prior marriage, and her. 


right to marry again—short of a pronounced divorce by a 
decree of court—than the testimony of a witness who was 
present at the marriage in New York, and who knew the 
woman at whom Des Granges. was there united was living in 
France. The registry of marriages, if in existence, would 
only have proved Des Granges had been married before he 
married Zulime, but would have failed to prove whether the 
wife of the first marriage was living or dead. | i 


But Madame Despau also testifies that Des Granges 


- admitted his-crime, and it is fair to presume, although her 


testimony is silent on the point; she communicated this | 
‘admission to Clark. The fact that Des Granges was charged | 


with bigamy was known to Clark, and it is reasonable to 
suppose, while in New Orleans, he had informed himself of 
the evidence to sustain it; and if he had an interview with 
Madame Benguerel he must have been convinced of it, for — 
she testifies she and her husband were intimate with Des 
Granges, who, when charged with his baseness, admitted it, 


- but excused his conduct on the ground that he had abandoned 


his first wife, and never intended to see her again. But 
whether Clark saw Madame Benguerel or not, he could not 


- have failed, before he left New Orleans, to collect all the © 


evidence in his power on this’ subject, and his mind was, 


_ therefore, well prepared to receive the evidence of the bigamy 


of Des Granges, and of Zulime’ Ss right to marry him, which 


Gardette furnished. 


The testimony of Madame Despau is fortified, in many 


Important particulars, by that of Madame Caillavet. If, 


however, the evidence we have been considering falls short 
of proving the good faith of Clark in contracting marriage 
with Zulime, the testamentary recognition by him that the 
issue of the marriage was legitimate relieves the question 
of all doubt. The child could not be legitimate unless the 
father married the mother in the full belief he had a lawful 
right to do so, and this a man of the intelligence of Clark 
could not help knowing. The disposition of property to take 
effect after death is one of the most solemn acts in the life 


- of a man, and in itself is the highest evidence of good faith. 


The influence of the will of 1813 in settling the question of 
good faith is so far conclusive, that to overturn it there must 
be full proof to the contrary. There is no such proof in the 
record. What there is relates to the inconsistencies in the — 
conduct of Clark on which we have commented, and: which 


it is unnecessary here to repeat. We: find, therefore, as a 


further fact in this case, that Daniel Clark contracted mar- | 
riage with Zulime Carriere in good faith. As Clark was in| 


good faith when he married the mother of the complainant, — 


it follows that she can take the estate — the er 
will of 1813. | 
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It is conceded the property in dispute, and which the 
defendants admit they were in possession of, is a part of the 
estate of Daniel Clark left at his decease, and devised: to 
complainant in his last will. She is, therefore, entitled to 
the relief sought by her bill, unless prevented by some of the 
special defences interposed, which we will now proceed to 
notice. 

It is. claimed as a question of law, that the decree of this 
court in Gaines v. Relf, is res judicata both as to the present 
claim for the property and the civil status of the complainant; 
but this precise point was met and disposed of adversely in 
the Hennen case, and will not be further considered. ; 


Two defences have been prominent throughout this liti- 
gation, and as they are both applicable to some of the cases © 
now before the court, and as one opinion will in fact dispose 
of all the cases, we will consider in this case all substantial 
defences to the recovery by Mrs. Gaines of her father’s estate. 


In bar of the claim of the complainant, titles acquired 
under Relf and Chew, as executors of the will of 1811, are 
set up. But these titles cannot avail the defendants, because | 
-Relf and Chew, as executors of the will of 1811, had no au- 
thority to make the sales, and could, therefore, pass no in- 
— terest to the purchasers. There is no question in this record 
of the effect of the probate of the will of 1811, while un- 
revoked, upon property legally sold by the executors; be- 
cause the very foundation of the bill in this case is, that 
there was no legal sale of the property. In Louisiana, by the 
~ law in force when these sales were made, the power of ex- . 
ecutors to make sales without the order of court terminated 
at the end of a year from their appointment. This is not 
only clear from the law itself, but also from the judicial 
decisions of the State. Chief Justice Martin, in Donaldson 
v: Hull, says, a sale by executors, without an order of court, 
and by private contract, is void; and to the same effect is: 

_ the case of Lanfear'v. Harper. The defendants having failed — 
to prove that any order of court was ever given to make 
these sales, they are nullities, and confer no titles. And this 
is the decision in Patterson v. Gaines, which is reaffirmed 
in Gaines v. Hennen. It is useless to discuss the point further, 
_ a8 we see no reason to question the correctness of e con- 
clusion at which the court arrived in those cases. , 


| It is insisted the defendants are protected by reason of 
conveyances from Relf and Chew, as attorneys of Mary 


_ .Clark, the universal legatee under the provisions of the will 
of 1811. The invalidity of this defence has been also sus- 


tained by this court in the cases just referred to. But even 
_ if the power of attorney, on which these conveyances were 

predicated, was not defective, and the other proceedings were 
regular, still, by the law of Louisiana and the decision of 
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her highest court, Mary Clark, as sole instituted heir, could 
give no title as against the real and: paramount heir. The 
- effect of the probate of the will of 1813, if Myra Clark Gaines 
is legitimate, and that we have found to be true, is to make 
her sole heir of Daniel Clark, and, as a consequence, Mary 
Clark could in law have no title as heir, and could convey 


none. 


It is argued with earnestness that the estate of Daniel 
Clark was insolvent, and the real heir cannot have it until 
the debts and legacies are paid. If this defence were true in 
fact, which it is not (but we do not care to discuss the evi- 
dence in order to show it), it cannot avail these defendants. 
They are concerned to show a better title than the com- 
_ plainant, and if they cannot do it, are not at liberty to make 
a collateral issue by proving the estate in debt more or less. 
If the executors rightfully sold the property in controversy 
they are protected; but they cannot substitute themselves for 
the creditors of the estate, and use them as a means to get 
protection. 

A kindred defence to this is, that the Probate Court of 
New Orleans, in 1841, duly approved of the sales made by 
Relf and Chew as executors, and that this homologation is 
binding upon the complainant. This court in the Hennen 
case said, “We do not think the accounts of Relf and Chew 
are put in issue by the bill of complainant, or the answer of 
the defendants, particularly as Relf and Chew are not parties 
to this proceeding.” | 

- But the objections to this defence lies deeper than this; 
for if it were true the accounts were duly homologated, these 
defendants are not benefited by it, because the Probate 
Court could not by a subsequent order give validity to sales 
made by executors, which were null and void by the law of 
the State when they were made. It is, however, not true that 
the executors’ accounts were duly homologated, as the court, 
in its order of confirmation, say, “they are confirmed in all 
respects in which they are not opposed.” As the opposition 
of Mrs. Gaines (more interested in the matter than any other 
person) has never been withdrawn, but is still active, the 

question is an open one in the Court of Probate. 


| Although the legal title to the property in dispute was 

in Daniel Clark at the time of his death, yet it is said there 
is an outstanding equitable title in Relf and Chew to two- - 
thirds of it, by virtue of a partnership agreement between 
them and Clark, of the date of 19th of June, 1813, which 
will defeat, pro tanto, the recovery the complainant seeks to 
obtain by her bill. : | 


This defence is provocative of more comments than we | 
_ have time to make, or the necessities of this suit require us 
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to make. It is extraordinary, if the agreement relied on 
was a valid and executed: contract at the time of Clark’s 
death, those interested to know it should have remained in 
ignorance of it for a period of twenty-five years. During 
this long time it is equally concealed from creditors, pur- 
chasers of property, and the Court of Probate. Why was no 
title asserted under it when the estate was inventoried? 
Why were not creditors informed of it, who were interested 
to know the extent of the estate to which they had to look 
for the payment of their debts? Ante motam litem, nothing 
is heard of it; but when Mrs. Gaines attempts to “unkennel”’ 
the fraud by which she was deprived of her just rights, it 
sees the light. If Relf and Chew were the real owners of 
two-thirds of every piece of property which they sold, why 
not recite the fact of joint ownership in the conveyances 
which they made? Why sell all the property either as 
executors of the will of 1811, or as attorneys of Mary Clark? 
No satisfactory answers can be given to these questions, or 
reasonable explanation to the conduct of Relf and Chew, 
on the theory that the agreement thus attempted to be set 
roy defeat this suit was a completed contract when Clark 

Tf, however, it was, and there is an outstanding 
equitable title in Chew and Relf to the property in litigation, 
the defendants cannot plead the fact in bar of the right of 
complainant to recover. The defendants, equally with the 
complainant, claim title from the same common source. 
This is clear from the pleadings and proof. If, therefore, 
both parties claim title from the same person, neither is at 
liberty to deny that such person had title... . 


The defendants, as a further defence to this action, 
say they are purchasers in good faith for value without 
notice; or have acquired titles from those who were, and 
will, therefore, be protected by a court of equity. We cannot 
see, in view of the discussion already given to this case, 
how this plea can be true; but as it cannot avail the defend- 
ants if true, it is unnecessary to discuss the evidence further | 
in order to ascertain whether it is true or false. For the 
question at issue in this case is only on the legal title. The 
complainant insists she has that title, and if so, her right to 
enforce it is very clear. On the contrary, the defendants, 
conceding that Daniel Clark, the father of complainant, had 
the title when he died, say it has been divested by sales made 
under the will of 1811, either by the executors or Mary Clark, 
the instituted heir, and that they now hold it. ke 


_ In deciding the issue thus presented, the defence, that 
although the sales were irregular, those who bought the prop- 
erty did od in good faith ane without notice, and are pro- 
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tected, cannot avail the defendants unless accompanied by 
the plea of prescription. As we have said in a previous part 
of this opinion, all that the law of Louisiana has done to 
protect one who has bought property in good faith, although 


it shall turn out the property belongs to another person, is 


~~ to give him the benefit of the bar of time prescribed by the 


Code. If the complainant was endeavoring to establish an 
equitable title, this court, if it saw proper to do so, could 


refuse to her the use of the peculiar powers of a court of 


chancery in aiding to establish it against the purchaser of 
the legal estate who had acquired it fairly and honestly. 


As she is not doing this, but is contesting her right to the 


legal estate, we cannot see how either in a.court of law or 
equity she can lose that right because the defendants have 
purchased in good faith what they supposed was the legal title. 

This brings us to the only remaining defence which 
we shall notice, and that is the bar 5 sige ata In 
this connection the question of good faith is always im- 
portant. The law in its liberality so far protects every 
honest and fair buyer of real estate, that it limits the time 
in which actions shall be brought against-him to oust him 
of his possession. But the: title of complainant is not barred 
by prescription according to the law of Louisiana. This de- 
fence was made in the case of Gaines v. Hennen, so often 
referred to, and disposed of adversely to the:defendant, and 
is no longer an open question in this court. prescription 
relied upon by the defendants, in this case, is the same that 


was relied upon by the defendant in that, and as the proofs 
‘are common to both, it follows, as the plea of prescription 


- was not available in the one, it is not in the other. 


Courts, in the administration of justice, have rarely 


had to deal with a case of greater hardship, or more inter- 


esting character and history, than the one we are now con- 
sidering. Daniel Clark, a promient citizen of Louisiana in 
its early history, died in New Orleans in 1813, leaving by 
will his large estate to the complainant, then a child of tender © 
years, who has never enjoyed it, but is now, after the lapse | 
of fifty-five years from the death of her father, struggling 
to get it. Clark wrote this will with his own hand; lodged © 
it as he supposed in a safe place, to be confided to one of 
his executors, who was also the selected tutor for his child; 
explained its contents, and expressed his solicitude about it 


_ to several friends, and died in the belief he had secured to 


his child his estate; and yet, after his death, the will cannot 


be found, and no reasonable mind, from the evidence in the | 


case, can doubt that it was purloined and destroyed. Another — 


will, written two years before, with different disposition of 


property, is allowed to go to probate, unchallenged by the 


friends of Daniel Clark, in place of the one thus destroyed. 
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and the estate is administered under it for a period of twenty- 
five years, without account of administration rendered to | 
the Court of Probate. In the meantime, the complainant . 
remained where she was placed by her father, in the family 
of Samuel B. Davis, until she was married. Davis, as he 
swears, maintained and educated her at his expense. When 
he left New Orleans for the North, with the child, about 
a year before the death of Clark, he retained in his hands, 
at the instance of Clark, twenty-three hundred and sixty 
dollars (for which he gave his note), the interest of which 
was to go towards the education of the daughter. This sum 
of money, small as it was, was withdrawn from him by pro- 
ceedings instituted against him by the executors shortly 
after Clark’s death, and the child lost the use of it, although 
these executors, intimate friends and partners in business 
with Daniel Clark, must have known that Clark was the 
father of the child, and must also have known her necessities. 
To the discredit of the friends of Daniel Clark, this child 
grew to womanhood in utter ignorance of her rights and 
parentage, and did not ascertain them until 1834 (then not 
fully) ; since which time she has been endeavoring to obtain 
- her rightful inheritance. Owing to the lapse of time, it was 
difficult to reach the truth, and, necessarily for many years 
she groped her way in darkness ; but finally she was able to 
show the great fraud perpetrated against her; for, in the. 
judgment of the Supreme Court of Louisiana, she estab- - 
lished the validity of that very will, which, forty-three years 
_ before, her father had executed in her favor. This action of 
that court settled what was before doubtful—her civil status 
_—and removed the difficulty she had formerly encountered 
in pursuit of her rights. The questions of law and fact 
applicable to those rights were determined in the case of 
Gaines v. Hennen. After argument by able counsel, and on 
mature consideration, we have reaffirmed that decision. Can 
we not indulge the hope that the rights of Myra Clark Gaines 
nied estate of her father, Daniel | Clark, will now be eek 
n 


CHAPTER XX 
STRIKING BACK 
Fite v. Gaines (1878), 25 La. Ann. 85; 


Gaines v. Fuentes (1875), 95 U. S. 10. 


The decision in favor of Mrs. Gaines in Gaines v. Hennen, 

and Gaines v. New Orleans, was based on three facts, namely, 

that the will of 1813 had been duly probated in the proper court 
of Louisiana as the last will and testament of Daniel Clark; that 
that will itself, in connection with the other evidence, proved that — 
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she was his only legitimate child and only devisee; and that all 
. the defendants had bought with notice that the sales made by 
Relf and Chew were void. The remaining defendants came 
quickly to realise that they too must lose the properties they 
claimed through deeds made by Relf and Chew, unless the judg- 
ment of the Louisiana court admitting the will of 1813 to — 
were reversed. 


The Supreme Court of the United States had, in her cases 
against Hennen and the city of New Orleans, held that the probate 
of the will in the District Court of 1856, in obedience to the 
_ decision of the Supreme Court of Louisiana made December 17, 
1855, having been made by the only courts having power to pro- © 
bate wills, was binding on it, and that the will itself, in declaring 
that Myra Clark was the testator’s legitimate daughter and only 
heir, furnished invulnerable proof that Mrs. Gaines was his © 
legitimate: child. The probate of this will must therefore be an- 
nulled, or else the other defendants, who had bought with notice 
that the deeds executed by Relf and Chew were void, must lose 
in the suits already brought. by Mrs. Gaines against them to re- 
cover properties which they had acquired through the void deeds. 


| The Supreme Court of Louisiana, in directing that the will 

of 1813 be admitted to probate and recorded and be recognized 
and .executed as the last will and testament of Daniel Clark, had 
expressly authorized any interested person to contest the validity 
- of the will and the probate thereof, and to show that no such will 
was executed, either in a direct action or as a means of defense, 
by way of answer or exception, whenever the will was set up as a 
muniment of title. Mrs. Gaines in all of her suits, after the de- 
cision in Relf’s case, had relied upon the will of 1813 and its 
probate as the basis of her right to recover; in other words, she 
set up the will and its probate as a muniment of her title to the 
property for which she sued. If the probate of the will could be 
annulled she could not recover in any of those suits. To defeat 
her, its probate must be annulled. And the Supreme Court of 
Louisiana and the Supreme Court of the United States had ex- — 
pressly said that any defendant in any of her later suits could, if | 
he wished, bring a suit to annul the probate of the will. In fact, 
the Supreme Court of the United States in the New Orleans case 
expressed surprise “why, if the will is invalid, has the probate of 

it rested for twelve years unrecalled, when express liberty was 
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given by the Supreme Court of Louisiana for any one interested 
to contest it in a direct action with complainant?” 


On May 27, 1869, Joseph Fuentes and seventy-five siti per- 


sons, as petitioners, filed their application in the Second District 
Court of New Orleans, to have revoked and declared invalid the 


will dated July 13, 1813, and probated in said court, in February, 


1856, as the last will and testament of Daniel Clark. Mrs. Gaines, 
basing her right to recover on said will and its probate, had pre- 
viously brought suit against them in the Circuit Court of the 
United States for sundry tracts of real estate and properties of 
large value. They alleged in their petition that the will of 1813, 
upon the application of Mrs. Gaines alone, had been recognized 
by the Supreme Court of Louisiana, in December, 1855, as the 
last will and testament of Daniel Clark, and was ordered to be 
recorded and executed as such, but further alleged that said 
order or decree was obtained ex parte, and that by its terms it 
- authorized them, being materially interested, to contest said will 
whenever it should be set up as a muniment of title, and that 
since the order or decree was made Mrs. Gaines had instituted 
suit against them in the Circuit Court of the United States in 


the State of Louisiana, in which she had set up the will as a. 


muniment of her title to the sundry properties, and demanded 
that they surrender them to her as the true owner, and they 
alleged that they could not contest the validity of the will in 
the Circuit Court of the United States, where the suits against 
them were pending, on account of the peculiar jurisdiction of 
that court, so long as the order of probate remained unrevoked 


by the District Court of New Orleans. 
They did not allege that the probate of the will was obtained 


by fraud upon either the District Court or the Supreme Court. 
of Louisiana, or that either court had been deceived or imposed 


upon, or that any pertinent fact had been concealed or withheld 
from the court. By they did allege that the probate of the will 
was a gross fraud upon their rights: that the will never existed, 
and that the evidence and testimony of the witnesses, upon which 
the will was probated, was false or erroneous, illegal, and in- 
sufficient. In other words, they alleged that the decree of the 
Louisiana courts admitting the will to probate was erroneous and 
based upon evidence insufficient to support it. | 


- Their application or suit to annul the judgment admitting 
the will to probate was brought against Mrs. Gaines alone. She 
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’ immediately filed an application for a transfer of the cause to the 
Circuit Court of the United States in Louisiana. Her application 
was based on diversity of citizenship. She was a citizen of New 
York, and all the petitioners were citizens of Louisiana. In sup- 
port of her application, she made the affidavit and gave the bond 
required by law. The application was denied. It was filed before 
judgment or trial. It was denied for the alleged reason that, as 
she had made herself a party to the proceeding in the District — 
- Court by appearing in that court in 1855 for the probate of the 
will, she could not now avoid the jurisdiction of the same court 
when the attempt was made by others to set aside and annul the 
order admitting the will to probate which she hat” previously — 
obtained on her own ex parte petition. | : 


The application to transfer having been denied, she, on Jan- 
uary 10, 1870, filed in the District Court a plea of res adjudicata 
against the city of New Orleans, asserting that the decision of the 

Supreme Court of the United States in Gaines v. New Orleans, 
73 U. S. 642, was final against the city, and she based that con- 
tention on the fact that the city, while previously given the privi- 
lege by the Supreme Court of Louisiana to contest the probate of 
the will, had not availed itself of that liberty, but had submitted 
its defense of her case against it, in the Circuit Court and 
the Supreme Court, with the probate of the will, as the last 
will and testament of Daniel Clark, staring it in its face, as an 
unimpeached and undisputed decree of a court of oo 
jurisdiction. 


She further pleaded against all the a eae that the 
Second District Court had no jurisdiction or right to hear their 
petition after the filing of her application to transfer the cause 
to the Circuit Court of the United States. : 


_ She pleaded that the petitioners had not, in-their petition 
“shown in themselves any authority or legal interest in and to 
the succession of Daniel Clark, either as heirs, legatees or other- | 
wise, and they are thus without right to contest the validity of 
said will of Clark, or the defendant’s rights under it.” That was 
an important plea, for if true, and the petitioners were not de- 
- visees, legatees, next of kin, or heirs of Clark, it would seem 
that they had no legal right to maintain a suit to annul the prior _ 
probate of the will, but that their suit was in fact one - deter- 
mine title. 
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And she further pleaded in her answer that the question of 
her status as a legitimate child of Daniel Clark had been finally 
adjudicated by the Supreme Court of the United States in the 
cases of Gaines v. Hennen and Gaines v. New Orleans, and that 
therefore the District Court had no jurisdiction to further con- 
sider the question. 


All her pleas were denied, and the District Court decreed 
that the probate in 1856 of the will or 1813 was revoked. It 
went further and adjudged and decreed that that will did not 
exist at the death of Danel Clark, and that Mrs. Gaines took 
nothing and could claim nothing under it. This judgment, after 
a long trial, was rendered in 1871. 


Mrs. Gaines appealed from the judgment to the Supreme 
Court of Louisiana, and there the judgment was affirmed at the 
February term, 1873. The case is-.entitled “Fuentes and al. v 
Myra Clark Gaines,” and is reported in 25 La. Ann. 85 to -110. 
The Supreme Court affirmed the judgment opon every point raised 
_ at the trial in the District Court. 


It held, first, that the judge of the District Court had properly 
refused to transfer the cause to the Circuit Court of the United 
States, because the principal object of the suit was to try the 
legality and sufficiency of the evidence upon which the last will 
was admitted to probate, and the revocation of the will, and the 
‘United States courts are without jurisdiction in probate matters. 


| It held, second, that the subject-matter of the suit was purely 

probate in its character, to-wit, the revocation of the probate — 
of the will, and the suit was properly brought in the Probate 
or Second District Court, wiieh had in 1856 made. the order to 
record and probate it. | 


It held, third, that the petitioners, devisees, 
legatees, heirs, nor next of kin, had such interest in the estate 
of Daniel Clark as authorized them to institute a syit to revoke 
his last will-and to recall the probate thereof made in 1856. The 


court said that “they had been sued in the Circuit Court by Mrs. — 


Gaines for properties of which they were in possession, which 
they had acquired by purchase from Relf and Chew as executors 
of the will of 1811, and which she claims under the probated will 
of 1818. They cannot attack the probate of the will in the Circuit 
Court of the United States, in which her suits have been i. 
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they should, therefore, ex necessitate rei, be permitted to bring 


their suit in the probate court in which the order for probate 
- was made, both to recall the order and to annul the will.”’ | 


It held, fourth, that the decree made in 1856 admitting the 
will to probate was not a final adjudication against the city of 
New Orleans or any other of the seventy-five petitioners, saying 


that “an ex parte order admitting a will to probate is not a. 


judgment binding upon those who are not parties to the pro- 
ceeding, but a mere license authorizing the executor or heir to 
carry out the provisions of the testament.” 


It held, fifth, that the suit of the petitioners was not barred 


by prescription, or limitations. 


¢ It held, sixth, on the merits of the suit, that Daniel Clark 
did not leave a will and testament dated July 13, 1813. An olo- 
graphic will, by the law of Louisiana, in = probated, 
must have a date, and the handwriting of the testator must be 
proved by witnesses who had often seen him write and sign his 
name. Mrs. Harper and Bellechasse testified that the will was 
wholly written, dated and signed by Clark. Bellechasse stated 


it was dated in 1813; Mrs. Harper, that it was dated July, 1813. 


“July, 1813” is not a date. “It is essential to specify the day, 
month and year to give a date to a testament.” Mrs. Harper 
read the will, but she did not testify that she knew it to be in 
Clark’s handwriting from having often seen him write. Belle- 
chasse stated that the will was read to him, but that it. was 


written in English, and that he was not familiar with the English | 


language. No other witness read the will, or saw his- name 
written upon it. The Chevalier De la Croix testified that he 
called to see Clark at his house; that he found him in his cabinet; 
that he had just sealed up a packet, on which was a superscrip- 
tion, Pour etre ouvert en cas de mort; that Clark threw it down 
in his presence, and told him it contained his last will; that he 
did not see the will; that he did not know anything about its 


contents; that he only saw the packet with its superscription. 


Boisfontaine testified that he “never saw the last will of Clark; 
he only saw the packet when Clark showed it to De la Croix.” 
Bellechasse “saw the will, but he never read it.” No witness 
saw Clark sign the will. No witness testified that he was familiar 


with Clark’s handwriting or signature from having often seen 
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him write and sign his name. Admitting that the will was written 
and signed by Clark, no witness saw it after his death, or during 
his last sickness, and the presumption is that he destroyed it 
before his death; and that presumption is strengthened by the 

fact that the proces verbal signed by four’ persons, recited that 
immediately after the death of Clark they found in a trunk in 
t 


room in which he had died the olographic will of 1811. “The 

of 1811 was a sealed will, and until it was opened for the 
purpose of its probate, Relf could not know what its provisions 
were. The presumption that Clark himself destroyed the will of 
1813 has not been rebutted by the evidence offered to establish it.” 
The contents of the will were not shown with sufficient certainty : 
the evidence on that point was not specific, but contradictory. 
Two creditable witnesses, who had often seen Clark write and 
sign his name, were essential to the probate of the will, and two 
such witnesses were not produced. The presumption that, if the 
will was made, it was destroyed by Clark himself, was not over- 
come. The essential fact that the will must be dated was not 
proved. The District Court therefore properly refused to admit 
to probate the pretended will of 1813. — 


_ This was the substance of the decision of the Supreme Court 
of Louisiana rendered in 1873. The decision not only revoked 
the order of 1856 admitting the will to probate, but it annulled 


the will itself. 


That decision, if it was :-te stand as a final adjudication and 
invulnerable to later attack, would not destroy Mrs. Gaines’s right 
to recover from the city of New Orleans, for that right had been 
previously determined in her favor by the Supreme Court of the 


United States in Gaines v. New Orleans, 73 U. S. 642; but it 


would destroy her right to recover under the will against Fuentes 
and the other sveenty-five petitioners. But like the decision of 
every other court, it could be attacked if the court had no juris- 
diction to render it. 


Mrs. Gaines at once sued out a writ of error in the Boviedene | 
Court of the United States directed to the.Supreme Court of 
Louisiana, commanding that court to transfer the cause to the 
Circuit Court of the United States. The basis of the writ was 
that the Louisiana courts had lost all jurisdiction of the case when 
her application to transfer was filed in the District Court. Her 
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of the United States at the October term, 1875, and was deter- 
mined in her favor. The case was there entitled “Gaines v. 
Fuentes et al.,”’ and is reported in 92 U. S. 10 to 26. The decision 
was written by Mr. Justice Stephen J Field, and five of the other 
justices concurred in his opinion. Chief Justice Waite and Mr. 
Justice Bradley and Mr. Justice Swayne dissented, and Mr. Jus- 
tice Bradley wrote a dissenting opinion, in which Mr. Justice 
Swayne concurred. Reverdy Johnson, who had been an attorney 
for Mrs. Gaines in all her suits since 1848, died at this same 
October term, and Jeremiah Black appeared as her counsel. 


The purpose of the suit, of course, was to reverse the de- 
cision, in the same case, of the Supreme Court of Louisiana, and | 
that was done. It was held that the Louisiana courts lost all 
jurisdiction of the case upon the filing of Mrs. Gaines’s applica- 
tion to transfer it to the Federal court. The Constitution of the 
United States said that the judicial power of Federal courts “shall 
extend to all cases, in law and equity, . . . between citizens of dif- 
ferent States.” Mr. Justice Field, in deciding the case, among 

other things, said: | 
In the view we take of the application of the plaintiff in 
error to remove the cause to the Federal court, no other 
question than the one raised upon that application is open 
for our consideration. If the application should have been 


granted, the subsequent proceedings were without validity. 
The action is in form to annul the alleged will of 1813 


of Daniel Clark, and to recall the decree by which it was — 


probated; but as the petitioners are not heirs of Clark, nor 
legatees, nor next of kin, and do not ask to be substituted in 
place of the plaintiff in error (Mrs. Gaines), the action can- 
not be treated as properly instituted for the revocation of the 
probate, but must be treated as brought against the devisee 
by strangers to the estate to annul the will as a muniment of 

_ title, and to restrain the enforcement of the decree by which 
its validity was establishd, so far as it affects their prop- 
erty. It is, in fact, an action between parties; and the ques- 
tion for determination is, whether the Federal court can take 
jurisdiction of an action brought for the object mentioned 
between citizens of different States, upon its removal from 

We are.clearly of opinion that the State court of Loui- 

-siana erred in refusing to transfer the case to the Circuit 
Court of the United States upon the application of the plain- 
| The suit in the State court is not a proceeding to estab- 
lish a will, but to annul it as a muniment of title, and to 
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limit the onesies of the decree admitting it to probate. It 
is, in all essential particulars, a suit for equitable relief— 


to cancel an instrument alleged to be void, and to restrain 
the enforcement of a decree alleged to have been obtained 
upon false and insufficient testimony. There are no separate 
equity courts in Louisiana, and suits for special relief of 
the nature here sought are not there designated as suits 


-_ In equity.. But they are none the less essentially such suits; 


and if by the law obtaining in the State, customary or 
statutory, they can be maintained in a State Court, what- 
ever designation that court may bear, we think they may be 
maintained by original process in a Federal court, where | 
the parties are, on the one side, citizens of Louisiana, and, 
on the other, citizens of other States. 

_ Nor is there anything in the decision of this court in 
the case of Gaines v. New Orleans, reported in the 6th of 
Wallace, which militates against these views. In that case, 


_ this court only held that the probate could not be collaterally 


attacked; and that, until revoked, it was conclusive of the 
existence of the will and its contents. There is no intimation 
there given that a direct action to annul the will and restrain 
a decree admitting it to probate might not be maintained 
in a Federal as well as in a State court, if -jurisdiction of 
the parties be once rightfully obtained. 


By the general jurisdiction of courts of equity, inde- 


- pendent of statutes, a bill will not lie to set aside a will 
’ or its probate; and there is ample reason for the maintenance 


of this doctrine, from the full jurisdiction over the subject 
of wills vested in the probate courts, and the revisory powers 
over their adjudications in the appellate courts. That such 
jurisdiction may be vested in State courts of equity by statute 
is recognized, and when so vested, the Federal courts, sitting 
in the States where such statutes exist, will also entertain 


- concurrent jurisdiction in a case between proper parties. 


There are, it is true, in several decisions of this court, 
expressions of opinion that Federal courts have no probate 
jurisdiction, referring particularly to the establishment of 
wills; and such is undoubtedly the case under the existing 
legislation of Congress. The reason lies in the nature of 
the proceeding to probate a will as one in rem, which does 
not necessarily involve any controversy between parties; in- | 


- deed, in the majority of instances, no such controversy exists. 


In its initiation all persons are cited to appear, whether of 
the State where the will is offered, or of other States. From 
its nature, and from the want of parties, or the fact that all 
the world are parties, the proceeding is not within the des- . 


_ ignation of cases at law or in equity between parties of differ- 
_ ent States, of which the Federal courts have concurrent juris- 
diction with the State courts under the Judiciary Act; but 


~ 
i 
w pe 
& 
4 
A 
aa 
& 
ef 
4 
re 
«< 
¢ 
ts 
¥ 
4.5 
‘a 
~ 
= all 
4 
j 
~ 
hy 


302 The Louisiana Historical Quarterly 


whenever a controversy in a suit between such parties arises 
- respecting the validity or construction of a will, or the en- 
forcement of a decree admitting it to probate, there is no 
more reason why Federal courts should not take jurisdiction 
of the case than there is that they should not take jurisdiction | 
of any other controversy between the parties. 


; But, it is sufficient for the disposition of this case that 
the Act ‘of March 4, 1867, in authorizing a transfer of the 
cause to the Federal court, does, in our judgment, by that 
very fact, invest that court with all needful jurisdiction to 
adjudicate finally and settle the controversy involved. 


_ It follows fromthe views thus expressed that the judg- | 
ment of the Supreme Court of Louisiana must be reversed, 
‘with directions to reverse the judgment of the parish court 
of Orleans, and to direct a transfer of the cause from that 
court to the Circuit Court of the United States, pursuant to 
the application of the plaintiff in error. 


The meaning of the decision was that a Federal cit nad = 


jubiteitintiens to revoke the probate of a will, or to enjoin its revoca- 
tion, where the controversy was between citizens of different 
States, and that where suit was brought in the State probate 
court, by citizens of one State. against a citizen of another State, 
to revoke and annul a former decree of the probate court admitting 
the will to probate, the Federal court could, upon proper applica- 
tion of the citizen of the foreign State, in whose favor the former 
decree was rendered, compel the transfer of the case to it, and 
upon its transfer decide whether the former decree should be re- 
called and annulled or permitted to stand. La 


The effect of the decree was to absolutely annul the decision 
of the Supreme Court of Louisiana in Fuentes v. Gaines, 25 La. 
Ann. 85, and to leave the entire litigation in the same condition 
would have been had such decision never been made. It. left 
‘Mrs. Gaines’s cases against Fuentes and the other seventy-five 
petitioners in exactly the same condition they would have been 
had her application to transfer the cause to the Circuit Court 
been sustained immediately when it was filed. It permitted them 
to try out in the Circuit Court, as a direct action, their charge 
that the will never existed and that its probate was illegal, and 


if they succeeded in establishing those charges and obtained a 


decree revoking the probate order, they could rt, as a defense 
to her pending suits for the properties they claimed through Chew 
and Relf, that it had been adjudicated, by the same Circuit Court, 
that there was no will dated July 13, 1813, and that the former 
order admitting it to had been annulled. 
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They dia undertake to establish all these elie: The case 
was in the Circuit Court for all purposes. They could make 
in that court the same assault on the will and the judgment 
admitting it to probate that they could have made in the District 
Court of Louisiana, and Mrs. Gaines could make any appropriate 
defense to their attack. And there were many defenses. One was 
that the petitioners were not heirs or next of kin of Daniel Clark, — 
and had not been named as legatees in the will of 1811, and there- 
fore had no such interest in his estate as entitled them to main- 
tain a suit to revoke or annul the will of 1813. Another was that 
the judgment of 1856 admitting the will of 1813 to probate could 
not be set aside on the ground that it was based on insufficient 
or erroneous evidence; that issue had been adjudicated by that 
judgment, and could not again be litigated; the judgment could 
be set aside only on the ground that it was procured by fraud 
practiced on the court in obtaining it, and their petition charged - 


no fraud. These defenses were set up by Mrs. Gaines and were 


sustained, and the assault on the site 3 ag and on the will proved 
futile. 


The Circuit Court rendered its salient on April 30, 1877, to 
the effect that the will of 1813 had been duly probated by the 
Louisiana court in 1856, and upon sufficient legal and truthful 
evidence. It thereby decided that the will was valid, and the sub- 
sisting last will and testament of Daniel Clark, and that the order 
or judgment admitting it to probate was beyond recall, and if 


that order was beyond recall, the decisions of the Supreme Court 


in the Hennen and New Orleans cases to the effect that Mrs. 
Gaines was his legitimate child and the will of 1813 his last will 


and testament, and that under it she, being the only devisee, was 


entitled, at his death, to all his properties, were res adjudicata and 
likewise beyond recall. The petitioners took no appeal from the 
decision of the Circuit Court, and it therefore became the law © 


«in the trial of all her cases against them to recover the properties 
sued for: in all of them the judgments were based ona will duly 


executed and probated. And the court, with that probated will 
before it as a muniment of her title, rendered judgment for her 
in the most of the cases, and required that they not only surrender 
the properties, but account to her for rents and profits, It ren- 
dered judgment for her in all her suits (except the Relf case) 
except in two or three in which the defendants were entitled to 
claim as innocent purchasers. 
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_ - Thus it had been finally determined that Myra Clark was ‘the 
legitimate child of Daniel Clark, and that the will of 1818 was | 
his last will and testament and supplanted the will of 1811. These 

issues were not again raised. Other suits were brought by her, 
but in them the defendants did not contend that she was illegiti- 
mate or the will invalid. Those issues were considered in all of 
them as settled and forever foreclosed. 


From June, 1834, when Myra Clark Whitney filed her vetition 
in the Court of Probates, asking that the will of 1818 be admitted 
to probate, to this decision on April 30, 1877, she had been con- 
tending for her good name and the legitimacy of her birth, with 
- an energy and persistency unmatched in all the courts of America, 
and now after forty-three years it had been finally and solemnly . 
decreed by the highest courts in America that she was the child 
of a lawful marriage between Daniel Clark and Zulime Carriere, 
and so complete was her victory that her adversaries never again 
challenged her legitimacy or the validity of the will in which her 
father had declared her to be his “beloved — and his “legiti- 
mate and only daughter”. | 


‘CHAPTER XXI 
INNOCENT PURCHASERS 
Gaines v. De La Croix (1867), 78 U. S. 719; 


Davis v. Gaines (1881); 104 U. S. 386. 


The Supreme Court, in Gaines v. Hennen, and Gaines v. New 
Orleans, and Gaines v. Fuentes, decided that the will of 1813 was 
a valid will, and was the last will and testament of Daniel Clark, 
and had devised to Mrs. Gaines all the property he owned at the | 


- time of his death. Despite that decision she could not have re- 


covered any of the property had Relf and Chew, in selling it as 
executors of the will of 1811; obeyed the laws of Louisiana relat- | 
ing to the sale of lands. If they had observed the requirements 
_ Of those laws, the purchasers at their sales could not have been | 

disturbed in their possession as late as 1856 or even as late as 
1850, and the effect of those decisions would have been to eco 
all the properties in the hands of the defendants. | 


: They did not obey those laws. They disregarded Set! They ) 
disobeyed that part of the laws requiring them to make and file - 
a complete inventory of Clark/s estate. They sold the lands with- 
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out an order of the court. They sold some of them at private sales. 
They sold others after their authority to sell had expired. They 
made no report to the probate court of the most of the sales. They 
did not account to the probate court for the money they had re- 
ceived from the purchasers, but used it to pay debts which they 
claimed were due from Clark to them, or other debts which they 
claimed Clark owed, and thus applied the money received from 
the sales of real estate to the payment of claims which the-probate 
court had never allowed as just demands against the estate. In 
all these things they disobeyed the existing laws. They probably 
felt that Clark’s will of 1811 appointing them executors “with 
power to settle everything relating to my estate” relieved them 
from any duty to obey those laws and invested them with full 
authority to administer the estate according to their own ideas 
of what ‘was wise and proper. 


Anyhow, they ignored the requirements of the laws, and that 
they had disregarded them appeared in the deeds they made to 
the purchasers. Some of these deeds showed on their face that 
they had not complied with one or more of the requirements 
_ necessary to their validity. Through these deeds the defendants 

claimed title to the properties for which Mrs. Gaines sued: The 
courts held that an executor’s or an administrator’s deed is void 
unless he has legal authority to make it, and that the recitals, and - 
infirmity apparent on the face of these deeds and the probate 
records were notice to the purchasers that the executors had no 
authority to sell the lands, and that the defendants could not there- 
fore be heard to say that they were legal holders, for value, with- 
out notice. Having legal notice, they were not innocent purchasers. 
Nor could they claim to be purchasers in good faith; one who buys 
with notice that the seller has no right or legal — to sell, 
is not a purchaser in good faith. 


Many of the defendants in Mrs. Gaines’s suits lost their 
lands on the sole ground that the deeds made by Relf and Chew 
were void, and that the deeds themselves or the probate records 
gave notice to the purchasers and all subsequent purchasers that 
the deeds were void. Relf and Chew, and not Mrs. Gaines, were 
to blame for the loss. It was the duty of Relf and Chew to obey 
the law relating to the sale of real estate by executors. They had 
the estate in hand, and it was their duty, of their own motion, 
to pursue, step by step, the requirements prescribed by the laws 
for the sale of a decedent’s real estate. The principal wrong 
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done to anyone by the Gaines suits was chargeable to them. If 
they. had obeyed the-laws, few of the citizens of New Orleans, 
perhaps not even the city itself, would ever have lost anything 

_ . by her suits. The long possession of the defendants would have 
barred her right to recover the properties. The decrees of the 
court adjudging her to be the legitimate child of Daniel Clark 
and that the will of 1813 was valid and that by it all property 
he owned at his death was devised to her, would not, after their. 
long possession, have entitled her to recover the properties, if - 
the deeds on their faces and the probate records had not shown 
that: the purchasers had bought with notice that the executors 
had ‘no legal authority to sell. In some ofthe suits, the deeds 
and probate records showed no infirmities, and in them the court — 
denied to her the right to recover the properties or their rental 

value. 


It is the duty of every purchaser at an executor’s or admin- 
: - istrator’s sale of real estate to examine the probate court records 
, to ascertain if he has complied with the law regulating his 
administration of the estate and his authority to sell. But that 
duty is primarily upon the executor or administrator. It was 
peculiarly the duty of Relf and Chew.. The evidence does not 
conclusively show that Relf destroyed the will of 1818 or that 
he actually knew that there was such a will; but it points very | 
strongly in that direction. It was charged in the different bills 
that he had suppressed the will, but he did not testify, and that 
failure, in the face of the testimony of the Chevalier De la Croix 
that Clark, while sitting in his cabinet or office-room, stated to 
him that his last will was in a packet which he held in his hand 
and threw down on his desk, and the testimony of Boisfontaine 
that, a few moments before Clark expired in an upper room, | 
 Relf cchaeedl the cabinet, locked the door behind him and a few 
moments after Clark’s death went out by another door, raised a - 
suspicion that he did destroy the will. But whether he destroyed 
it or not, he was given notice that the will of 1813 might be in 
existence, by the petition of De la Croix filed in the Court of 
Probates in which he said he had good reasons to believe, and 
did verily believe, that Daniel Clark had left a last will posterior — 
to the will of 1811, and asking that all the notaries in the city 
be summoned in order that each might state under oath whether 
he had a will or codicil of Clark in his possession. That petition — 
required Relf and Chew to use unusual caution and care to — 
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‘administer the estate in exact accordance with the requirements 
of the law, lest Myra Clark some day might appear and claim 
the lands sold by them under a will which they knew would be 
supplanted and held for naught if the will of 1813 should ever 
be discovered or proved as a lost will. 


The purchasers from the executors probably knew little or 


nothing of the loss or destruction of the will of 1813. The will 
of 1811 had been admitted to probate, Relf and Chew had been 
appointed executors under it and had taken charge of the estate; 
from six to twenty years after their appointment the purchasers 
had bought the lots and larger tracts from them, and Myra Clark 


had been removed to the far North and perhaps forgotten. The | 


purchasers could have learned about the will of 1813 and Myra 
Clark from De la Croix and Mrs. Harper and Boisfontaine, but 


were not blamable for not making the inquiry if they had never 


heard of the will or Myra, but they were inexcusable for their 
failure to have the infirmities and defects in the proceedings 
shown by their deeds, of which they were bound to take notice, 
corrected before they accepted the deeds or paid their money for 
the lands. 


But of all the persons soumibebed with this long litigation, 
those most to blame and chargeable with the most hurtful wrong- 
doing were Relf and Chew. They were the ones who should have 
_ suffered most, but it is almost a mockery that they were almost 
the only defendants who lost nothing by Mrs. Gaines’s suits. The 


decision in Gaines v. Relf, 12 Howard (53 U. S.) 472, written | 


by Mr. Justice Catron, was in their favor, and was never reversed, 
and thereby they escaped on the ground that Mrs. Gaines was 
an illegitimate child—a ground which the same court subsequently 


re held was not true, either in fact or law. 


The difference between a purchaser in bad faith and a 
purchaser in good faith is well illustrated by two decisions of the 


Supreme Court in the “Gaines Case.” The first is GAINES v. 


DE LA CROIX, 6 Wallace (73 U.S.) 719. 


Daniel Clark died August 16, 1818. Two dave after his . 


death his will dated May 20, 1811, was admitted to probate in the 
Court of Probates at New Orleans, and letters testamentary were 
issued to Richard Relf on August 27th. He remained sole executor 


until January 21, 1814, when letters were issued to Chew, and 
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thereafter the two continued as joint executors until Chew's 
death, which occurred nearly forty years later. 


| The Chevalier De la Croix made two purchases of slaves from 

_Relf while Relf was thus acting as sole executor of the will of 
1811—-slaves which belonged to the estate of Daniel Clark. The 
first purchase was made October 16, 1813, and the second on 
December 11, 1813—both within four months of Clark’s death. 
The purchases were made from the man who apparently had 
authority to make the sales, and the Chevalier paid the purchase 
price in both cases long before Myra Clark turned up in 1834. 


The will of 1811 gave Myra Clark nothing, but the entire 
estate to Mary Clark, testator’s mother; the will of 1813 gave the 
entire estate to Myra Clark, subject to an annuity of $2,000 to 
Mary Clark, $5,000 and an annuity of $500 until she arrived at 
legal age to “Caroline Desgrange,” and two bequests of $5,000 
each to two young men. Thus if the will of 1813 was valid and 
could be proved, any man who bought from Relf with knowledge 
of its existence bought with notice that Relf had no legal au- 
thority to sell, since he was executor of a will which had been - 
supplanted and rendered void in law by the later will. 


Immediately after the will of 1813 was admitted to probate 
in February, 1856, Myra Clark Gaines brought suit in the Circuit 
Court of the United States against De la Croix for the value of 
the slaves thus purchased by him from Relf. The real question 


in the case was whether the Chevalier had knowledge of the 


‘ existence of that will when he bought, and therefore bought with 
notice that that will night some day be proved and probated as a 
valid and last will. 

The Circuit Court decided against lee. Gaines. She appealed 
to the Supreme Court, and the case was there decided at the same 
term at which the case of Gaines v. New Orleans was decided, 
and the decision was the same, and was written by the same 

‘judge, Mr. Justice Davis. 


De la Croix contended that the sales were valid and his titles 
to the slaves good, because he purchased from Relf within a 
year after the will of 1811 was probated, while the functions . 
of the executor were in full force. The court said this contention 
would be true if he purchased in good faith, and the requisites of 
_ the law relating to the sale of estate property were complied with, 
- but “they were not complied with, and the — were not in 
faith.” 
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“The last sale conveyed no title” because it was a private one, 


and was forbidden by the law. Executors could only sell at public 
auction, after due advertisement,” the court said. 


The bill of sale of October 16, 18138—the first sale— 
recites that the property was sold at public auction in con- 
formity to the order of the Register of the Court of Probate. 


This order is not produced, and the recital of it in the bill of — 


sale does not prove it. 
But Relf, as executor, did petition the Court of Probate, 


on the day that letters testamentary were issued to him, for 


leave to sell the movables and immovable property of the 


succession, and the order was granted for the sale to take 


place according to law. It may be the effect of a sale under 
these circumstances would be to confer a good title, if the 
purchaser bought in good faith; but De la Croix got the 
property in bad faith, and the vice of his title cannot be cured 
even if the sale were in all respects regular; nor can the ee 


Of prescription help him. 


These sales were made shortly after the death of Clark, | 


‘when everything connected with his last will was fresh in. 


De la Croix’s mind; and he knew the will, under the probate 
of which he was buying, was not the true will of Daniel Clark. 


The law imposed on him altogether a different line of conduct 


from what it would have imposed if he had been ignorant of 


the existence and contents of the will of 1813. It was his 


duty as one of the executors under that will, and the tutor of 
the testator’s child—both of which trusts he accepted—to 


~ test the question in the courts of Louisiana whether that will 


could not be proved and established, although it could not be 
found. If an earnest effort to do so had been made, can we 
say that the courts of that day would not have reached the 
same conclusion that the Supreme Court of the State did 
twelve years ago? Every day’s delay increased the difficulty 


of proving its validity, and yet so full was the proof that the 
- court, as late as 1856, did not hesitate to recognize it. De la 
Croix doubtless acted on the assumption, that as the will of . 


1813 could not be found, he had a right to buy under the will 


which was proved. But he risked everything by so doing; | ar 


for if it should afterwards be found, or if not found, estab- | 
lished by oral proof, as he bought knowing all about it, he 
would be cotisidered a buyer i in bad faith, and his title would» 


fail. As the will of 1813 is in fact now ’ probated, it relates 


back and affects him as of the time when he Peppa with 
notice of its existence and contents. | | 
It is said he did not know enough sbibint’ this will ito be 


” ‘ chargeable with notice. We are sorry to have it to say that 
there is full proof to the contrary. He knew the will produced 
was not the will which Clark had shown to him, because the 
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superscription was different, and he was not named in it as 


one of the éxecutors, and besides Clark had told him of a 


former will in which Relf and Chew were named as execu- 
tors. So sure was he that Clark’s last will had in some 


mysterious way disappeared, that only two days after Clark 


died he requested the Court of Probate to summon the dif- 


ferent notaries of New Orleans, to see if a will posterior to 


- the one produced had not been left with one of them, as he 


had strong reasons to believe such a will was executed, in 
which he was interested. If he had acted further on his con- 
victions produced by “these strong reasons,” his memory 
would have been saved from the obloquy which attaches to — 
it, and his estate from considerable loss. Ses 

Jt is very clear that De la Croix knew of the existence 
of the will of 1813, and it is equally clear he knew enough of | 
its contents to be affected with notice. The testimony of Bois- 
fontaine removes from the mind all doubt on the subject. He 
swears to being present at Clark’s house a short time before 
his death, when Clark took a sealed packet, and handed it to 
De la Croix, and said, “My last will is finished; it is ‘in this 
sealed packet with valuable papers. As you consented, I have 
made you in it tutor to my daughter. If any misfortune hap-_ 


pen to me, will you do for her all you promised me? Will you — 


take her at once from Davis? I have given her all my estate 
in my will; an annuity to my mother, and some legacies to 
friends.” This information gave all the notice required, as 
it substantially communicated the contents of the will. 


. It is true De la Croix denied in 1834 that he knew the 
contents of this will, but this was after controversy had 
arisen, and when he was interested to sustain the will of 1811. 
It is a little singular that Clark communicated less freely 
with De la Croix than with Bellechasse and Pitot; for besides 
the trust to execute the will committed to them jointly, he 


. reposed especial confidence in De la Croix by intrusting his 
child to his care; and yet Bellechasse swears Clark read the © 


will to him and Pitot. Bellechasse and Pitot, as Bellechasse 


_ says, believed the real will was suppressed, and the provi- 


sional will of 1811 fraudulently substituted in its place. De 
la Croix must have believed the same thing when he asked 
for process against the notaries; and he admits that he con- 
sented to serve as executor. Naw is it to be believed that. 
these gentlemen, with the responsibilities cast upon them, 
which they had voluntarily assumed, and under the circum- — 
stances attending the execution and disappearance of the will 


- of a man of the wealth and position of Daniel Clark, should 


_ place. 


never have met and consulted about it, and talked over the 


provisions in it? It would require a credulity not often met 
with to believe that no such meeting and consultation took 
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That the executors of the last will of Daniel Clark and 
the guardian of his child did not discharge their duties under 
the will, and had no realizing sense of their nature and ex- 
tent, cannot be doubted. Whether the failure to act pro- 

: ceeded from indifference, weakness, or something more cen- | 


surable, we have no means of-determining. Be this as it may, | 


in not doing what duty to their deceased friend and their 
own honor required them to do, they have entailed hardship 
- and pecuniary loss on others. 


Enough has been said in this case to show that De la 
Croix knew of the making of this will, and also knew sub- | 
stantially what were its contents. If so, in law as well as in 
morals; he purchased the property in teens in bad faith, 
and must account for it to the real owner. 


The other case is Davis v. Gaines, 104'U. S. 386. It snvokved 
title to the Henderson plantation near New Orleans. 


: On December 16, 1812, just eight months prior to his death, 

Daniel Clark bought the plantation from Stephen Henderson, 
wholly on credit. To secure the purchase price, which was $120,- 
000, he executed a mortgage on the plantation in favor of Hender- 
_ son. When he died on August 16, 1813, none of the purchase price 
had been paid. 


On November 8, 1813, which was after the will of: 1811 had 
been probated and after Relf had been appointed executor, 
Thomas Beale, Register of Wills, sold the plantation, at public 
auction, to Michel Fortier and Omer Fortier, for $120,000, by 
authority of an order of the Court of Probates. Relf, as executor, 
in pursuance to the sale, conveyed the property to the purchasers 
- by a deed in which he agreed to apply the purchase money, as 
fast as received, to the discharge of the mortgage which had been 
- placed upon it by Clark. The purchase money was so applied, 
- and the entire sum secured by the mortgage was thus discharged. 
By regular chain of conveyances from the Fortiers the property 
came into the possession of Eliza Davis and other defendants. 


_ The will of 1813 having been admitted to probate in Feb- 
ruary, 1856, Mrs. Gaines in January, 1866, brought suit in the 
Circuit Court against Eliza Davis and a number of other persons 
to recover the-plantation. All the defendants claimed title to 
some portion of it, as ultimate grantees of the Fortiers. Mrs: 
Gaines unquestionably was the prima-facie owner, because the 
will of 1813, upon which she based her right to the property, 
_ was the later and last will of Daniel ’ Clark, and all the esta: 
traced their title to him. 
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~The Circuit Court decided the case in favor of Mrs. Gaines, © 
and the defendants appealed to the Supreme Court, and that court 
at the October term, 1881, reversed the judgment. | 


The grounds upon which the reversal was based were tama | 


An order to sell. the real estate of Daniel Clark was made 
by the Court of Probates, upon the petition of Relf, on August 


27, 1818, and the sale of the Henderson plantation was made 


pursuant to said order, on November 8, 1813, by Beale, the 
Register of Wills, who adjudicated or approved the sale to the 
Fortiers for $120,000, and on November 11, 1813, Relf, as execu- 


tor, made the deed conveying the property, with the agreement _ 


therein expressed that he would use the money, as paid, in dis- 
charging the mortgage debt. The law of Louisiana then provided 
that “when of the testator’s heirs some are absent, the testa- 
_ mentary executor shall be authorized to take possession of the 
property of the succession, to cause it to be sold, and to remain | 
In possession of the portion accruing to the absent heir till the | 
expiration of the year of the testamentary execution.” The will | 
of 1811 named Mary Clark as the only legatee, and she was 
“absent” in Germantown, Pennsylvania, and the sale was made, 
by order of court, within a year after Clark’s death. It ints 
- therefore to be legal if the purchase was made in good faith. 


the Fortiers purchased in good faith, under an 
of sale made by the Probate Court, for a valuable consideration, 
without any knowledge of the later will of Daniel Clark, and — 
‘while the authority of the executor appointed and qualified under 
_ the first. will continued, and there was no fatal defect in the 
_ proceedings antecedent to the sale and conveyance to them, the 
fact that such later will, making other dispositions of his prop- 
erty, was later discovered and admitted to probate, does not i 
render void their title,” the Supreme Court said. ~— 


. Although the j judgment or decree by which the first will 
was admitted to probate is reversed by a subsequent decree 


admitting the later will to probate, “all rights acquired at the | 


judicial sale, while the first decree or judgment’ was in full ccacomg | 
and which it authorized, will be protected.” 


will of 1811 had been duly admitted to by a 
court which. had jurisdiction of the subject-matter, and “the 
court having declared the will of 1811 to be the genuine last _ 
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_ will of Daniel Clark, acts done under that probate in a lawful 
manner until the — of the later will were valid and 
binding.”’ 

There was no fatal defect in ‘aie receslivign and sale under 
which the Fortiers acquired title. The sale took place within 
_ the year after the appointment of the executor; it was competent 
for the court to order the sale because of the absence from the | 
State of the universal legatee named in the will of 1811, Mary 
Clark; and the’ _ was Acs parress by the advertisements required 
by law. 


- There is not a scintilla of proof in the record tending 
to show that the Fortiers, or those claiming under them, 
had any direct notice of Daniel Clark’s will of 1813, or that 
the will of 1811, under which the sale was “made, was not - 
his last will and testament. 
| The only fact relied on to prove the bad faith of the 
purchasers was the fact that De la Croix, on August 18, 
18138, following the filing in the Court of Probates of the 
will of 1811, filed in the same court his petition under oath,’ 
in which he stated- that he had strong reasons to believe; 
and did believe, that the late Daniel Clark had made.a testa- | 
- ment or codicil posterior to that which had been opened 
_ before that honorable court. . . . This petition proved that. 
De la Croix had notice of the ‘will of 1813. But it proved 
nothing more. It fails utterly to show any bad faith on the 
part of the Fortiers. There is not the slightest evidence that 
either of them ever heard of the petition, or that a rumor 
of the existence of a will later than that of 1811 ever came 
to their knowledge. 
- There is an absolute failure of proof to establish any 
bad faith on the part of the purchasers of the property in 
dispute. They acted as if they believed that they were © 
getting a good title to the property, for they agreed to pay, | 
and did pay, what at that time was an immense sum of 
money for it, to-wit, $120,000. 
The good faith of the Fortiers being beyond Wunntion, 
they and those claiming under them have the right to rely 
_ upon the prescription of five years. to cure any irregularit %. 
in the proceedings which resulted in the sale. 


That means, that Mrs. Gaines’s suit to recover the. plantation 
was barred by limitation when it was brought in 1856. be, 


- This and the Relf case were the only suits in the long liti- ° 
gation decided against Mrs. Gaines. The decision in the Relf 
~ ease was placed on an entirely different ground—it was decided 

against her on the ground that the evidence failed to show that 
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“she was a levitimate child of Daniel Clark. That finding was 
later repudiated by the Supreme Court, and it was definitely 
determined that she was his legitimate child, and that his will 
made in July, 1813, having been admitted to probate as his last — 
will and testament, devised to her all-the property of which he 
died the owner, and that in all the cases in which she relied on > 
the will as the basis of her title to the properties sued for she — 
came into court as prima-facie entitled to them. The defendants 
in the Davis case did not dispute her prima-facie right, but con- 
tended that, admitting the existence of the will, and its final 
establishment and probate, the Fortiers had bought in good 
faith, under orders of court which had authority to make them, 
and that there were no defects in the deed or the probate records 
which could be construed as notice to them of infirmities in the — 
title they were acquiring, and that without any knowledge that 
there was a later will than the one of 1811 they had paid a fair 
- price for the plantation lands, had entered into possession and 


made valuable improvements and had long remained in peaceable _ 


possession. These things the Supreme Court throughout had 
held would bar Mrs. Gaines from recovering the properties in a 
_ suit brought a long number of years after she reached twenty-one 
years of age. But it also held, as it did in the De la Croix case, 
that where the purchasers bought with knowledge of the will 
of 1813, or where the deeds given them by the executors showed 
that the executors had no legal authority to sell, she could recover 
- the properties and the rental value for the entire period the 
purchaser in bad faith held possession of the property. 


CHAPTER XXII 

RENTS, PROFITS AND DAMAGES 

New Orleans v. Gaines (1872), 82 U. S. 624; 

Smith ex rel. Gaines (1876), 93 U. S. 341; | 
New Orleans v. Gaines’s Administrator (1888), 181 U.S. 191; 


New Orleans v. Gaines’s Administrator, and Games’ 8 Adminis- 
trator (1890), 188 U. S. 595. 

| ‘The decisions of the Supreme Court in Gaines v. Hennes 

and Gaines v. New Orleans, determined that Mrs. Gaines was 

- entitled to recover the properties sued for in those cases, but 

did not determine what rents she could recover, or to what 


. damages she was entitled for the —— — of the 


properties from. her. 
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In the Hennen case it was decreed that “Richard Relf and 
Beverly. Chew had no legal right or authority whatever to sell 
and dispose of” the Hennen property, and that their sale thereof 
- was “utterly null and void,” and the case was remanded to the 
Circuit Court with directions “to cause the said Hennen forth- 
‘with to surrender all the said property to Myra Clark Gaines, 
and to cause an account to be taken of the yearly rents and profits 
accrued and accruing from the said property since the 13th of 
May, 1844, when it came into the possession of the defendant 
Hennen, and to cause the same to be accounted and paid to 
Myra Clark Gaines.” 


In Gaines v. New Orleans (73 U. S. 642), the decree was 
to the same effect. In that case, begun in 1856, Mrs. Gaines 
sought to recover from the city valuable real estate in the city 
consisting of 135 arpents known as the Blanc tract and owned 
by Daniel Clark at the time of his death, including as a part of 
the tract a certain block or square described, on which a draining- 
house and outbuildings with a drainage machine for draining 
the city, were situated. She alleged that Relf and Chew, under 
pretended authority as executors of the probated will of 1811, | 
had, in 1821, without right or authority, and in bad faith, sold — 
this block or square and other lots, at public auction, to Evariste | 
Blanc; that Blanc, equally without right or authority, and’ in 
bad faith, had sold it and other lots, to the city of New Orleans 
on September 26, 1834; that the city had notice of the fraudulent 
character of the proceedings of Relf and Chew, and of the worth- 
lessness of the title which it acquired; and she prayed a delivery of 
the property to her and for an accounting of the rents and profits. 
In June, 1870, the Supreme Court entered a decree in her favor, 
- decreeing that the sale by Relf and Chew to Blanc, and that also 
by Blanc to the city, were wholly unauthorized and illegal, and 
utterly null and void, and that the city of New Orleans, at the 
time it purchased the property from Blanc, was bound to take 
‘notice of the circumstances which rendered the acts and doings 
of Relf and Chew utterly null and void, and “ought to be deemed 
and held, and hereby is deemed and held, to have purchased the 
property in question with full notice that the sale at auction, 
under the pretended authority of the said Richard Relf and | 
Beverly Chew, and the said act of sale to the said Evariste 
Blanc, were unauthorized, illegal, null and void,” and that Mrs. 
Gaines was “entitled to the property, with all the yearly rents 
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and profits accruing from it since it came into hie possession of 
the city on the 26th of 1834, and that an 


thereof be taken. 


This New Orleans case having been athe to the Circuit | 


Court for that purpose, that court allowed to Mrs. Gaines 
$125,266.79 for the use by the city of this drainage block for 
thirty-five years, and entered judgment in her favor for that 
‘sum. The city appealed from the judgment to the Supreme Court, 
and there the judgment was affirmed. This branch of the case 


is entitled “New Orleans v. Gaines,” was decided at the December 
term, 1872, and is reported in 82 U. S. 624. To prosecute this — 


appeal the city gave an appeal bond, and after the judgment was 
affirmed Mrs. Gaines brought suit on the bond for the amount 
($125,266.79) and interest and costs. The Circuit Court ren- 


dered judgment against the sureties, and they took an appeal to _ 


the Supreme Court, which affirmed the judgment at the October 
term, 1876. That appeal is entitled “Smith et al. v. Gaines,” and 
is reported in 93 U. S. 341. 


Another branch of this same New Orleans case is entitled 
“New Orleans v. Gaines’s Administrator.” It was decided May 
13, 1889, and is reported in 131 U. S. 191. 


It has just been said that in the suit of Gaines: v. New 
Pee ea Mrs. Gaines had sued the city for the drainage block 
“and other lots.” The other lots consisted of a considerable 
part of 240 arpents, or 203 acres. In 1821, Relf and Chew had 


sold to Evariste Blanc “a piece of land described as situated on 


Bayou St. John,” containing about 135 superficial arpents (equal 


. to 114 acres), “and they subrogated the purchaser to all the ~ 


rights of property that Mary Clark had in the land, with right 
_ of sdizing the same.”. These were outlying lands, in the suburbs 


_of the city, bordering on St. John’s Bayou. On September 26, 
1834, Blanc sold and conveyed the 135 arpents and other adjoin- 
nts (equal to nearly 203 


_ ing lands, amounting in all to 240 a 
acres), to the city of New Orleans. 


e city reserved four or 


five blocks of this purchase for public urposes (the erection _ 
of the drainage works, etc), and in March, 1837, sold off the 


most of the-balance in building lots. This-happened at a time 
when real estate in New Orleans had risen to inflated and fic- 


_titious prices—to six or seven times its normal value. The pur- 


chasers were unable to pay the extravagant prices agreed to be _ 
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4 


paid, and the lots passed back into the city’s hands, oe about — 
1848 were again sold to various persons. The Supreme Court 
held, as has just been said, that the deeds of Blanc and Blanc’s 
deed to the city, were utterly null and void. That was the decision 
in her suit against New Orleans and four other persons, but 


judgment against the five defendants was not entered in that 
| on the mandates of the Supreme Court until May, 1871, 


After that decision ‘and entry, the lands were generally 
surrendered, and where no settlements were made the Circuit 


- Court wrochedéd to ascertain and take account of the rents and 


revenues. But the most of the purchasers of the lots consti- 
tuting the 135 arpents of the Blanc tract, did not surrender 
them, and the city did not surrender four or five blocks which it 
had converted into parks or applied to other public uses. | 


After the decision in the Hennen, New Orleans and De la 


Croix cases, Mrs. Gaines commenced other suits against the . 


actual possessors of some of the lots in this Blanc tract. On 
November 22, 1865, she filed a bill in the Circuit Court against 
ion 

of various lots that belonged to Clark, including portiorfia_of the 
tract sold to Blanc by the city. On February 12, 1870, she filed 
another bill against P. F. Agnelly and over 300 other persons 
alleged to be in possession of other lots belonging to Clark, 
including other portions of this Blanc tract. On April 30, 1877, 
decrees were entered in these suits in accordance with the 
previous decisions of the Supreme Court, and references were 


made to a master in chancery to ascertain the amount of rents 


and profits due Mrs. Gaines from these various and numerous 
defendants. In the Monsseaux case, the master reported rents 
and revenues to be due from 103 different defendants occupying 
lots on the Daniel Clark portion of the Blanc tract, amounting 
in the aggregate to $47 1,836.54. In the Agnelly case, the master 
reported rents and revenues to be due from 88 different defend- 
ants occupying lots on the Blanc tract, amounting to $45,212.80. 


The total of both, with interest, was $517,836.54, and these 


reports the Circuit Court approved, and entered judgment against 
the various defendants for each’s proportionate share. 7 ) 


- These judgments were not paid, and on August %, 1879, 


Mrs. Gaines began suit in the Circuit Court against the city to 
_ recover the amount of the fruits, revenues and value for the 
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use by these defendants of the lots in the tract of 135 arpents | 
contained in the Blanc tract, for which she had obtained judgment 
against these 141 persons who claimed title from the city. The — 
charge in her bill was that the city was liable as guarantor of 
the land, as well as guarantor of the title, and ought to respond 
for all the rents and revenues of the property actually used and _ 
occupied by its grantees, and whatever rents or revenue the 
city might have received by a judicious and provident use of 
the unoccupied property. The purpose of her suit was to compel 
the city to pay her judgment for $517,836.54, with interest—to 
pay the rental value of the lots sold to Monsseaux, Agnelly, and 
the other 139 defendants. Her suit was really one for subro- 
gation. She claimed that the city, as unlawful possessor and | 
_vendor of the property, was primarily responsible in the same 
manner and to the same extent as it would have been if it had 
never sold the lots, but had remained in possession of them from 
the time of its purchase from Blanc in 1834 to the time the 
_ suit was tried. Her contention was that the city, as vendor, put 
its grantees into possession, and thus enabled them to keep her 
out of possession, and was therefore responsible as principal, and 
also as surety and guarantor, for the rents of which she had | 
been deprived by its wrongful acts. She based her right to 
subrogation and reimbursement upon clauses in the deeds by 
which the city had covenanted to warrant and defend forever 
the title of the lots from all lawful claims whatsover. She also 
asked damages from the city for the unused and unimproved 
- portions of the Blanc tract, of which she had been denied posnes- | 
sion by the wrongful act of the city. . 


The Circuit Court rendefed the city in 
favor of Mrs. Gaines in the sui of $1,925,667.83. Of the amount, 
$1,348,959.91 was for rents and revenues of unimproved por- 
tions of the Blanc tract. Th@ remainder, $576,707.92, was for 


rents and revenues of improvad and unimproved property found _ 


to be due from the defendants in the Monsseaux and Agnelly 
cases—the amount somewhat increased by additional 
interest. | * 


other in the two eases on the city to 
protect them, and permitted the case to take whatever course 
the city permitted. They claimed the warranties 

contained in their deeds from the city. om, 
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From this immense judgment, the city appealed to the 
_ Supreme Court. It was there held that Mrs. Gaines was entitled, — 
under the doctrine of subrogation, as enlarged by the Code of 
Louisiana, to recover against the city the $576,707.92, and 
- interest, being the amount of the two judgments against its 
grantees of the lots in the tract of 135 arpents sold to them. 


But the remainder of the judgment, for $1,348,959.91, being 
for rents and revenues of the unimproved and’ unused lots, was 
reversed, and the claim disallowed. Neither the city nor its 
grantees had ever actually derived any rents or revenue from 
the unimproved property, and this part of the allowance, made 
by the Circuit Court, was based on what the city might have 
obtained in the way of rents or revenue if it had prudently man- 
aged the property, and interest on such supposed amount for 
forty-five years—“an amount made up and arrived at by a 
method entirely too unsafe and unreliable,” the court said. 


Before this decision was made Mrs. Gaines had died. The 
case came up in the Supreme Court in 1887, and her death being 
suggested her administrator, Christmas, was substituted as 
respondent, and so the case in the Supreme Court was entitled 
“New Orleans v. Gaines’s Administrator,” and is reported in 
191 U. S. 191. : 


Two other cases ef the same title were decided in the same 
way on the same date. 


The decision in this case was that the city was liable “as 
principal” for the rental value of the properties it had by war- 
ranty deeds conveyed to the many defendants. Mrs. Gaines had 
already settled with many of them for small amounts, and these 
small amounts she was required to deduct from ,the judgment 
for $576,707.92, when the case went to the Supreme Court a 
second time in 1890 (188 U. S. 595), but the balance, amounting 
to $561,313.42, and interest, and costs amounting to $34, 000, the 
eity was required to pay. 


__A very full statement of the facts of this case is to be found 
in the Federal Reporter, Gaines v. City of New Orleans, 17 Fed. 16. | 


- There was another case, Gaines v. City of New Orleans, 27 
Fed. 411, in which Mrs. Gaines asHed that $40,000, deposited 
in a bank to the credit of the city, be paid into court for her 
benefit, as the actual owner of ans ‘money, in further payment 
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of her against the city. The fund was also 
by a gas company, and also by the city’s board of liquidation. © 


But the court ordered the fund to be paid into court for her use. 


How much rent Mrs. Gaines recovered from the city for. 


the balance of the 240 arpents (excluding the 135 arpents) cannot 


_ be stated, because her suit against the city for the rental value | 


of that balance (if there was.one) was never appealed, and no 
| mention of it is made in the official court reports. i: 


There were other suits brought by Mrs. Gaines. One was 
Gaines v. Lizardi, Egana, Slidell, Hennen and fourteen others, 


brought. March 27, 1857. The judgment of the Circuit Court | 


was in favor of the defendants; and she appealed to the Supreme 


Court of the United States, and there the judgment was reversed 


on April 6, 1868, upon the authority of the main suit of Gaines v. 
New Orleans, 73 U. S. 642. That case is reported in 154 U. S. 


- 655. The decision was that the case be remanded to the Circuit © 


- Court with directions to cause all the nineteen defendants to 
surrender the properties claimed by each, and to take an account- 


ing of rents for the full time any one of them had been = } 


possession under his void deeds. 


And there was the case of Cadi v. Fuentes, 92 U. 8. 10, 
in which the city of New Orleans and seventy-five others were 


defendants, and in which the judgment was in favor of Mrs. 


Gaines. In this case also the decision was that the Clark prop- 


erties claimed by defendants should be surrendered to Mrs. _ 


Gaines, and an accounting of rents rstéeting the time hey were in 
possession should be taken. | 


The lands thus recovered by Mrs. ‘Gaines ‘were 
surrendered to her, and a settlement of the rents made by agree- 
ment, and consequently the amount of rents recovered by her in 
all the cases does not appear from the official reports. 


+6 In the Encyclopedia Americana, volume 12, at page 227 At 
_ is said that the property in New Orleans for which Mrs. Gaines 


had sued “in 1861 was valued at $35,000,000, and previous to 


1874 she obtained $6,000,000.” The sentence is not clear. It 


cannot be determined from it whether the writer meant that — 
the value of all the property she recovered before 1874 was 


$6,000,000, or that the money she actually received for rents and 


- profits was $6,000,000. He probably meant to say that the value - 
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of the property recovered by her prior to 1874 was $6,000,000. 


But he did not say that: what he did say was that “previous to 
1874 she obtained $6,000,000,” which really means that she 
actually received six million dollars in money from all sources— 
from rents she had recovered by her suits in court, from rents 
which she had received in settlement of her claim for rents, and 
from properties which she had recovered and sold, either to 
defendants or other persons. Her right to all the properties, 
except those claimed by Relf and Eliza Davis, was finally deter- 


mined on April 6, 1868, in the case of Gaines v. New Orleans, 73 


U. S. 642. After that decision, Mrs. Gaines actively engaged in 


trying to recover the properties and the rents due her while the 
various defendants were in possession of different parcels, and 


to settle her demands by peaceable settlement or compromise. 


Through the years, from time to’ time, there have been 
statements, in magazines and newspapers, that soon after the 
decision in Gaines v. New Orleans, 73 U. S. 642, she made quit- 
claim deeds, for a small- consideration in most cases, and a 
nominal consideration or no consideration at all in others, con- 
veying to several hundreds of the defendants properties, awarded 
to her by the courts, which they had long occupied in the honest 
belief that they were the owners. The statement may be true or 
not true: I have been unable to find any dependable evidence 
proving it true.. And I have been unable to find any reliable 
proof that she was paid six million dollars previous to 1874, or _ 
at any other time. The only moneys which the official court 
reports show. were paid to her were the rents for the use of the 
drainage block amounting to $125,266.79, and the rents of the 
other improved parts of the Blanc tract amounting to $561,313.42, 
and the costs in that case, amounting to $34,000, and these 
amounts it was finally determined, in 1876 and 1890, respectively, 
the city must pay, as well as the $40,000 in the bank. 


How much more money was ever received by Mrs. Gaines, 


for the properties recovered or for yearly rentals, it is impos- 


sible to say with any degree of certainty. It is not likely that 
the amount exceeded her expenses in replete the long 
litigation. 


About all of real value she gained by the suits was an ee 


dication by the highest court in America that she was the 


legitimate child of Daniel Clark. To obtain that decree she had 
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to contend, much of the time alone, a friendless and scorned 


woman, with the combined opposition of six hundred defendants 


and all the power of the city of New Orleans and their able 
attorneys. And though that solemn decree finally and irretriev- 


ably came to her late in life, when she was sixty-two years of 


age, after an unwearing fight prolonged through thirty-four 
years, it was perhaps esteemed of greater value by her than all 
the properties for which she sued, estimated to be worth a great 


price, would have been without it. “A good name is rather to — 


be chosen than great riches.” 


A reading of all the evidence and the opinions of the different 
judges in this long and remarkable litigation leaves the mind 
disturbed by doubts on the main issues of fact, whether Daniel 
Clark and Zulime Carriere were ever lawfully married,- and 
whether Myra was their legitimate child, and whether the will 
of 1818 was destroyed after his death; but whatever the real 
truth relating to these issues of fact may be, and however 
doubtful our minds may be on the point whether the evidence 
_ proves any one of them as an actual fact, all persons must have 
great admiration for the courage and persistent energy of the 
lone woman who made the fine fight to establish them. \ 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION,. ETC., REQUIRED 
BY THE ACTS OF CONGRESS OF AUGUST 24, 1912, AND MARCH 3, .19838, of 
The Louisiana Historical Quarterly, published quarterly at New Orleans, Louisiana, 
for October 1, 1943. | 


State of Louisiana Parish of East Baton Rouge ss. 


Begore me, a Notary Public in and for the State — parish aforesaid, personally 
appeared Walter Prichard, who, having been duly sworn according to law, deposes and 
says that he is the Editor of the Louisiana Historical Quarterly and that the follow- 
ing is, to the best of his knowledge and belief, a true statement of the ownership, man- 
agement, etc., of the aforesaid publication for the date shown in the above caption, re- 
qu.red by the Act of August 24, 1912, as amended by the Act of March 3, 1933, embodied 
in section 537, Postal Laws and Regulations, to wit: 


1. That the names and addresses of the publisher, editor, managing editor, and 
business manager are: 


Publisher, The Louisiana Historical Society, New Orleans, La.; Editor, Walter 
Prichard, University Station, Baton Rouge, La.; Managing Editor, None; Business Man- 
ager, None. 


2. Theat the Tho Orleans, La, 


There are no stockholders. The Officers are: Edward A. Parsons, President, New 
Orleans, La.; André Lafargue, First Vice-President, New Orleans, La.; Frank H. Waddill, | 
Second Vice-President, New Orleans, La.; Hugh M. Wilkinson, Third Vice-President, New 
Orleans, La.; William A. Read, Vice-President, Baton Rouge, La.; Charles A. McCoy, 
Vice-President, Lake Charles, La.; James E, Winston, Archivist, New Orleans, La.; William — 
Boizelle, Recording Secretary, New Orleans, La.; Henry M. Gill, Corresponding Secretary, 
New. Orleans, La.; J. B. Donnes, Treasurer, New Orleans, La.; Walter Prichard, Editor, 


. Baton Rouge, La, 


8. That the known bondholders, mortgagees, and other security holders are: None. 


4. That the two paragraphs next above, giving the names of the owners, officers, 


_ ete., contain the full list of such; also that the said two paragraphs contain statements 


embracing the affiant's full knowledge and belief as to the circumstances and conditions 
under which the said publication is published, managed and controlled. 


(Signed) WALTER PRICHARD, Editor. 


Sworn to and subscribed before me this 24th day of September, 1943. 


(SEAL) JULIUS E. KNIGHT, Notary Public. 
(My commission is for life) 
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